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STATEMENT OF QUESTIONS PRESENTED 

1. Whether the Board’s conclusion that Fibreboard was 
guilty of a refusal to bargain with the charging unions over 
its decision to contract out the maintenance work at its 
Emeryville Plant is supported (a) by the findings of fact, 
and (b) by the evidence. 

2. Whether Fibreboard was under a duty to bargain 
with the charging unions over its decision to contract out 
the said maintenance work. 

3. Whether the Board erred or exceeded its powers in 
ordering that Fibreboard resume its said maintenance oper- 
ations and reinstate the individuals formerly employed 
therein with back pay. 

4. Whether the Board erred in denying Fibreboard’s 
petition to reopen the case for further evidence. 


5. Whether the Board erred or exceeded its powers in 
modifying its original Decision and Order without having 
given notice of its intention to reconsider the same and 
without having afforded an opportunity for hearing upon 
the question whether the Decision and Order should be 
modified. 


6. Whether the Board acted upon the petitions or mo- 
tions for reconsideration of its original Decision and Order 
and issued its Supplemental Decision and Order with rea- 
sonable dispatch as required by the Administrative Pro- 
cedure Act. 
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There Has Been No Finding That Fibreboard Refused 
to Discuss with the Steelworkers Its Decision to Con- 
tract Out the Work, or That It Refused to Bargain 
Over That Decision ; and the Evidence Would Not Sup- 
port Such a Finding 


Fibreboard Was Not Under a Duty to Bargain Over 
Its Decision to Contract Out the Maintenance Work.... 
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Page 
The Board Acted Erroneously and in Excess of Its 
Powers in Ordering That Fibreboard Resume Its 
Maintenance Operations and Reinstate the Individuals 
Formerly Employed Therein 
A. The Order for Reinstatement Is Punitive Rather 
Than Remedial 


B. In Requiring Reinstatement, the Order Conflicts 
with an Explicit Provision of the Statute 
In Requiring Resumption of the Discontinued 
Operations, the Order Imposes a Hardship All 
Out of Proportion to the Benefit to Be Derived 
Therefrom and Constitutes an Abuse of Discre- 


The Board Erred in Denying Fibreboard’s Petition to 
Reopen the Case for Further Evidence. 


The Board Disregarded Statutory Requirements in 
Failing to Give Notice of Its Intention to Reconsider 
and to Afford Fibreboard an Opportunity to Be 
Heard Upon the Question Whether the Original Deci- 


sion and Order Should Be Modified.. 


The Supplemental Decision and Order Was Not Issued 
with Reasonable Dispatch and Should Be Vacated for 
That Reason if for No Other 

Conclusion 
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BRIEF OF FIBREBOARD PAPER PRODUCTS 
CORPORATION AS PETITIONER IN CASE NO. 17,468 
AND AS INTERVENER IN CASE NO. 17,275 


JURISDICTIONAL STATEMENT 
Petitioner, Fibreboard Paper Products Corporation, was 


charged by the intervenors with engaging at its Emeryville, 
California, plant in unfair labor practices affecting com- 


2 
merce as set forth and defined in the National Labor Rela- 
tions Act. The jurisdiction of the National Labor Relations 
Board to entertain the proceedings before it, and of this 
Court to review the Board’s order, are based on section 10 
of the National Labor Relations Act (29 USC $160). The 
facts showing the existence of jurisdiction were alleged in 
the Board’s Complaint (par. I, Il; J.A. 5), admitted in 
petitioner’s Answer thereto (par. I, J.A. 10), and alleged in 
the Petition for Review. 
STATEMENT OF THE CASE 

A. The Case in Outline. 

On July 31, 1959, the bargaining contract between Fibre- 
board Paper Products Corporation (hereinafter called 
Fibreboard) and the East Bay Union of Machinists, a local 
of the United Steelworkers of America (hereinafter called 
the Steelworkers), covering certain of Fibreboard’s main- 
tenance employees at its Pabco Division Plant in Emery- 
ville, California, terminated pursuant to a notice thereto- 
fore given by the Steelworkers. 

In August, Fibreboard, after notifying the Steelworkers 
of its intention and discussing the matter at some length 
with their business agents and negotiating committee, 
entered into a contract with Fluor Maintenance Company 
for performance of the maintenance work by Fluor. 

Thereafter, proceedings were had before the National 
Labor Relations Board in which Fibreboard was charged 
with certain unfair labor practices, including a refusal to 
bargain. Pursuant to the Trial Examiner’s recommenda- 
tions, the Board, on March 29, 1961, by a three-to-one vote,” 
found in Fibreboard’s favor on all issues and issued its 
Decision and Order dismissing the case. 

Jn considering the refusal to bargain charge, the Board 
became involved in debate over the question, not presented 


1. There was a vacancy on the Board; hence there were only 
four members. 
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by the complaint or passed on by the Trial Examiner, 
whether an employer is under a duty to bargain over “basic 
management decisions” such as a decision to contract out 
work. The majority held that an employer is not under such 
a duty. The dissent argued the contrary. The Board’s opin- 
ion did not reach the question whether Fibreboard had m 
fact bargained over its decision, and the dissent disposed 
of. that question with the bald and completely inaccurate 
assertion that “Respondent refused to discuss its decision.” 

Following certain changes in the composition of the 
Board, the Steelworkers and General Counsel filed motions 
for reconsideration, and Fibreboard thereafter filed a re- 
quest for oral argument, and also a request to reopen the 
record for certain further evidence, in the event that the 
Board should grant the motions. 

The Board took no action with respect to any of the fore- 
going matters until September 14, 1962, one and one-half 
years after issuance of its original Decision and Order. On 
that date, through a divided three-member panel, the Board 
issued the Supplemental Decision and Order here under 
review. The panel majority was of the opinion, contrary to 
that expressed in the original decision, that an employer 
ig under a duty to bargain over a decision to contract out 
work. On the basis of that conclusion, and without any ex- 
ploration of the question whether Fibreboard had im fact 
bargained over its decision or any finding on that question, 
the panel majority held Fibreboard guilty of a refusal to 
bargain. : 

The panel therefore ordered, among other things, that 
Fibreboard resume the maintenance operation, reinstate 
the terminated employees with pay from the date of the 
order, and bargain with the Steelworkers. 

The foregoing is the case in skeletal outline. We turn to 
the particulars: 
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B. The Facts Upon Which the Charges Were Based. 
1. Fibreboard and Its Emeryville Plant. 
The plant involved in the instant proceeding is located 


at Emeryville, California, and at the time the case arose, 
was devoted to the manufacture of paint, industrial insula- 
tion, roofing materials, floor covering materials and related 
products (J.A. 65). Immediately prior to July 31, 1959, it 
employed a total of 750 hourly workers, of whom 677 were 
employed in production work and 73 were employed in 
maintenance work, including the operation of a powerhouse 
supplying the plant with steam and electricity (J A. 122). 

The 73 maintenance and powerhouse workers were repre- 
sented by one or another of five unions (the Steelworkers, 
the Steamfitters Union, the Ironworkers Union, the Carpen- 
ters Union, and the Electricians Union (J.A. 102)). Of 
these 73 workers, 50 were represented by the Steelworkers 
(J.A. 75). 

2. The Steelworkers and Their Contract. 

The most recent contract between Fibreboard and the 
Steelworkers was for a term commencing August 1, 1958, 
and ending July 31, 1959 (Compl. par. VI, J.A. 6; Answer, 
par. IV, J.A. 11; G.C. 2). Although it contained a provision 
for automatic renewal in the absence of a sixty-day notice 
by either party of a desire to terminate or modify, the Steel- 
workers had notified Fibreboard by letter dated May 26, 
1959, that they desired “to modify as of August 1, 1959, 
the collective bargaining contract dated July 31, 1958,” and 
that they wished to meet “for the purpose of negotiating 
a new contract.” (G.C. 3, J.A. 152.) Thereafter, by letter 
dated June 15, 1959, the Steelworkers presented Fibreboard 
with a list of contract demands relating to wage rates, the 
work week, holidays, night differentials, vacations, health 
and welfare, adjustment of grievances, and supplementary 
unemployment insurance benefits (G.C. 5, J.A. 153-155). 
There were no meetings until July 27, 1959, when R. C. 
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Thumann, Fibreboard’s Industrial Relations Manager, met 
with the Steelworkers International and Local business 
agents under the circumstances shortly to be related (J.A. 
106, 117). 
3. Fibreboard’s Decision to Contract Out the Work. 

For some time Fibreboard had been concerned over the 
high cost of maintenance of the Emeryville plant. In late 
1954, it had initiated a study, which continued into 1956, of 
its maintenance costs and of the possibility of effecting econ- 
omies by contracting out the work (J.A. 125). The study, 
although not completed because of the reorganization and 
other problems presented by a merger and certain plant 
acquistions, indicated that savings might be effected by con- 
tracting out the work (J.A. 125-126). However, for the rea- 
sons just stated, nothing was done about the matter until 
1959. 

In the meantime, in contract negotiations with the Steel- 
workers and other unions of maintenance employees, and 
particularly in the negotiations of 1957 and 1958, Thumann, 
with the aid of graphs and charts, had expounded upon 
the high cost of maintenance of the Emeryville plant and 
had warned that the high maintenance cost might very well 
force management to close down some portion, or perhaps 
all, of the operations (J.A. 103-104, 110-111). Insofar as 
the Steelworkers were concerned, these warnings had fallen 
on deaf ears and they had continued, each year, to insist 
upon contract demands involving increased costs (J.A. 104). 

In late June, 1959, Thumann talked about the matter of 
contracting out the maintenance work with George Burgess, 
who had recently become Fibreboard’s vice president in 
charge of manufacturing (J.A. 105). Thumann called Bur- 
gess’ attention to the fact that the question of contracting 
out the work had been under consideration, told him that 
the contracts with the several unions representing main- 
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tenance workers would be terminating shortly, and said 
that he (Thumann) should have an early answer as to 
whether or not Fibreboard wished to proceed at that time 
with contracting out the work so that he would know what 
to do about renewing the union contracts (J.A. 105). Bur- 
gess thereafter had the cost study brought up to date (it 
revealed that maintenance costs were running approximate- 
ly $750,000 per year; J.A. 131), and asked Ben A. Wilson, 
Director of Purchases, to make a survey of contractors to 
determine who might be interested in taking on the work 
and whether those interested would be able to cut Fibre- 
board’s costs (J.A. 126-127). Wilson communicated with 
Bechtel Corporation, Rosendahl Corporation, Pacific Me- 
chanical Maintenance, and Fluor Maintenance, Incorpo- 
rated, each of whom made a survey of the plant and its 
maintenance needs and gave him an estimate (J.A. 127-129). 

On July 27, two of these contractors were still in the 
picture—Rosendahl and Fluor (J.A. 106, 136). On the basis 
of its conversations with these two, Fibreboard estimated 
that its savings from contracting out the work might run 
as high as 33 percent, or $225,000 per year ( J.A. 131). Ac- 
cordingly, Fibreboard, on the morning of July 27, decided 
to contract out the work and on the evening of that day 
Fluor, because of its size, experience and high recommenda- 
tions, was selected as the contractor (J.A. 106, 131, 136-137). 

A draft of a proposed contract was prepared on Thurs- 
day and Friday, July 30 and 31, and submitted to Fluor 
with a letter authorizing it to start work on Monday, August 
3 (J.A. 132-133). On Tuesday, August 4, the draft was 
revised in certain respects, and the revised contract was 
then signed by Fibreboard (J.A. 133). Fluor’s representa- 
tive took it to Los Angeles for review by its attorneys, and 
it was returned to Fibreboard with Fluor’s signature there- 
on by a letter dated August 11 (J.A. 133-134). The contract 
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was on a cost plus fixed fee basis and was for a term end- 
ing midnight, July 31, 1961, but was terminable by Fibre- 
board on sixty days’ notice (G.C. 10, J.A. 160-163). 
4. Discussions with the Steelworkers. 

In the meantime, after formulation of the decision to 
contract out the work but prior to its effectuation, there 
were certain communications and meetings between Fibre- 
board and the Steelworkers. The witnesses who testified 
as to these communications and meetings were R. C. Thu- 
mann, Fibreboard’s Industrial Relations Manager, and 
Lloyd H. Ferber, business agent of the Steelworkers’ Local. 
Their testimony was without conflict except in one par- 
ticular not pertinent to the present review.* 

As above noted, management formulated its decision on 
the morning of July 27. Thumann promptly telephoned Wil- 
liam F. Stumpf, the business agent of the International, 
whom he succeeded in locating in a negotiating meeting 
at the plant of another employer, and arranged to meet him 
and Ferber at 5:30 that afternoon, the earliest time at which 
they would be available (J.A. 75). 

The three met at the appointed time and place. Thumann 
had dictated letters to both Ferber and Stumpf and handed 
them copies (J.A. 76). The letters (G.C. 6-A, 6 B; J.A. 155- 
156) stated that Fibreboard had decided to contract out the 
maintenan¢e work effective August 1, 1959, and concluded: 

“In these circumstances, we are sure that you will 
realize that negotiation of a new contract would be 
pointless. However, if you have any questions, we will 


be glad to discuss them with you.” (Emphasis sup- 
plied.) 


2. Ferber testified that Thumann told him on one occasion that 
negotiations over termination pay would be pointless. Thumann 
denied this; he testified that his remarks about negotiations being 
pointless were directed solely to the negotiation of a new contract. 
The Trial Examiner found Thumann’s version to be correct; his 
finding was adopted by the Board and is not placed in question by 
the Supplemental Decision here under review. 
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When the two had read the letters, they asserted in sub- 
stance that Fibreboard had no right to contract out the 
work and would be picketed if it did (J.A. 76). In the words 
of the Intermediate Report, “considerable discussion then 
ensued regarding Respondent’s legal right to enter into a 
contract with a third party to do the work” (J.A. 50): 
Thumann maintaining that Fibreboard had such a right, and 
Ferber and Stumpf maintaining that it did not. As the dis- 
cussion continued, Ferber and Stumpf shifted their posi- 
tion somewhat, contending that while Fibreboard might 
have a right to contract out the work, it would have that 
right only if the contractor employed members of the Steel- 
workers (J.A. 76, 78-79). The work, they insisted, would 
have to be done by members of the Steelworkers (ibid.) 
They asked if Fibreboard would instruct the contractor to 
employ members of the Steelworkers, and Thumann replied 
that whom the contractor employed would be up to the con- 
tractor, that the object in contracting out the work was to 
effect economies, and that Fibreboard would not care to tie 
the contractor’s hands (J.A. 75, 107). 

During the course of the discussion, Thumann stated 
that Fibreboard contemplated making provision for ter- 
mination pay or allowances for affected employees and 
outlined the plan which Fibreboard had in mind (J.A. 76- 
77, 106). Neither Ferber nor Stumpf made any comment, 
suggestion or proposal regarding the matter (J.A. 107). 

At one point in the discussion, Thumann was asked who 
the contractor was. He replied that he did not yet know, 
that there were two contractors under consideration, and 
that he would advise Ferber as soon as the matter was 
determined (J.A. 77). 

Ferber asked that Thumann meet with the Steelworkers’ 
negotiating committee, and tentative arrangements were 
made to meet on July 30 (J.A. 79, 80, 82, 83). 
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- The next day, July 28, Thumann, having learned that 
Fluor had been selected as the contractor, telephoned Fer- 
ber to so advise him (J.A. 79). Ferber said that he was 
sorry to hear this as it would certainly mean trouble and 
a picket line (ibid.). He said that he had consulted with his 
attorneys and, while he had not inquired into Fibreboard’s 
right to contract out the work, had determined that the 
work should be performed by members of the Steelworkers 
(ibid.).. The two agreed upon 1:30 P.M., July 30, as the 
time for the negotiating committee meeting for which ten- 
tative arrangements had been made the preceding day 
(ibid.). 

On July 29, Ferber and Stumpf, on behalf of the Steel- 
workers, wrote Fibreboard to the effect that the Steel- 
workers regarded Fibreboard’s letter of July 27 as an at- 
tempt to cancel the Steelworkers’ contract and that the 
letter came too late since the contract required sixty days’ 
notice of cancellation; they referred to Fibreboard’s obliga- 
tion to meet with us at once to discuss the proposed modi- 
fications which we sent you,” and concluded: 

“We trust that you will not lock out the employees 
covered by our agreement, and that you will not con- 
summate the plan outlined in your letter of July 27th. 


We call upon you to meet with us at once.” (G.C. 7, 
J.A. 157) 


Under date of July 30, Fibreboard replied (1) that the 
agreement, by its terms, would expire at midnight July 31 
by reason of the Steelworkers’ notice of May 26 and that 
Fibreboard’s letter of July 27 was not an attempt to cancel 
but was written in contemplation of the fact that the agree- 
ment would expire as just set forth; (2) that aside from 
the foregoing, Fibreboard had the right to contract out the 
work since the agreement did not prohibit it from doing 
so; and (3) that while it would be necessary for Fibreboard 
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to terminate employees performing the work to be taken 
over by the contractor, it did not contemplate any lockout 
(G.C. 8, J.A. 158-159). The letter concluded : 

“As we stated in our letter of July 27, it appears to 
us that since we will have no employees in the bar- 
gaining unit covered by our present agreement, nego- 
tiation of a new or renewed agreement would appear 
to us to be pointless. However, we repeat that we wil 
be glad to discuss with you at your convenience any 
questions that you may have.” (Emphasis supplied.) 

Thumann handed copies of the foregoing letter to Ferber 
and Stumpf at the inception of the meeting with the nego- 
tiating committee on the afternoon of July 30 (J.A. 69, 
84), and it was read by the several members of the com- 
mittee (J.A. 84). 

There is no conflict as to what was said or done during 
that meeting. Stumpf stated that the Steelworkers were 
there to negotiate a bargaining contract and asked for 
Fibreboard’s counterproposals to the Steelworkers’ de- 
mands (J.A. 84, 120). Thumann repeated that since Fibre- 
board planned on contracting out the work and would have 
no employees in the bargaining unit, negotiation of a bar- 
gaining contract would be pointless (J.A. 84, 120-121). A 
committeeman named Arca asked why the Steelworkers 
had not been advised earlier of Fibreboard’s decision and 
also inquired as to the reason for the decision (J.A. 85). 
Thumann replied that he had advised Ferber and Stumpf 
as soon as the decision was made and that the reason for 
it was to reduce maintenance costs (J.A. 85-86). He: re- 
called attention to the fact that in past years he had talked 
to the committee about the high maintenance costs and the 
need for their reduction, and said that while other unions 
had joined hands with management in efforts to bring 
about an economical and efficient operation, the Steel- 
workers had been unwilling to do so (ibid.). Thuman said 


ll 
further that if the Steelworkers wished more time to con- 
sider the problem, he would entertain a proposal that con- 
tracting of the work be deferred pending such considera- 
tion (J.A. 86). 

While making the foregoing statement, Thumann was 
continually interrupted by Arca (J.A. 85). Thumann finally 
asked that someone else ask the questions so that he might 
have a proper opportunity to answer them (J.A. 86). 

Ferber then repeated Arca’s question as to Fibreboard’s 
reason for contracting out the work, and Thuman repeated 
what he had just said about the necessity for reducing costs 
(J.A. 86). Ferber also complained about the shortness of 
notice, and Thumann again stated that if the Steelworkers 
wished more time for discussion, or for any other purpose, 
he would entertain a proposal that contracting of the work 
be deferred (ibid.). 

Stumpf proposed that the question of contracting out 
the work be submitted to arbitration (J.A. 88). Thumann 
rejected the proposal, saying that Fibreboard had a right 
to contract out the work and was unwilling to arbitrate 
the matter (ibid.). és. 

Stumpf proposed modification of the current bargaining 
agreement to require that the contractor employ members 
of the Steelworkers for work falling under the jurisdiction 
of that Union (J.A. 89). Thumann repeated what he had 
told Ferber and Stumpf on July 27, namely, that Fibre- 
board would not want to tie its contractor’s hands? (ibid.). 
Thumann said, however, that he had told Flour that Fibre- 
board had in its employ many competent maintenance 
workers whom Fluor might wish to consider for employ- 
ment, and Thuman suggested that members of the Steel- 
workers apply to Fluor for jobs (J.A. 88). 


3. He might properly have added that a requirement such as 
that proposed would be illegal. Staudt & Son, Inc., 114 NLRB 838 
(1955). 
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During the course of the meeting, Thumann again out- 
lined Fibreboard’s plan for termination allowances, but 
his statement elicited no comment from any of the union 
representatives (J.A. 107). 

Although Thumann had talked at length of the need for 
reducing maintenance costs through more economical and 
efficient operations and had explained that this was the 
reason for contracting out the work, and although he had 
stated twice that he would entertain a proposal that con- 
tracting be deferred to give the Steelworkers more time to 
consider the problem, none of the Steelworkers’ representa- 
tives displayed any interest in exploring the possibility of 
reducing costs or in Thumann’s suggestion that contracting 
might be deferred to give them more time to consider the 
problem (J.A. 86, 108). They simply adhered to their de- 
mand that the contract be renewed with concessions by 
Fibreboard patterned upon “the proposed modifications 
which we sent you”; the only alternatives in which they 
expressed any interest were arbitration or a requirement 
that the contractor employ their members (J.A. 108). 

At the close of the meeting, Thumann stated that he 
would be available for further meetings if the Steelworkers 
desired (J.A. 106-107). However, the Steelworkers did not 
then or thereafter request any further meetings (J.A. 
107).* 

The Steelworkers established a picket line at 6:00 P.M. 
on July 31 (J.A. 123). Because of mass picketing, violence 
and threats thereof, Fluor was unable to get any of its 
maintenance workers into the plant until August 21 (ibid.), 
and it was not until August 24 that a full complement of 
maintenance workers got through the picket line (J.A. 124). 


4. There was a meeting on August 21 in the office of the Mayor 
of Emeryville, but this meeting was called by the Mayor (J-A. 70- 
71). Ferber and Stumpf sat outside in an automobile and did not 
attend (J.A. 72). Neither did any of the members of the Steelwork- 
ers’ negotiating committee (ibid). Carl Jones, a staff representative 
of the Steelworkers, attended (J.A. 114) but was under instructions 
not to engage in any negotiations (J.A. 115). 
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C. The Board Proceedings. 
1. The Complaiat. 
The complaint was issued on September 2, 1959. It alleged 


(1) that Fibreboard had failed to meet with the Steel- 
workers for the purpose of negotiating a renewed contract 
notwithstanding repeated requests for such a meeting (par. 
VI, J.A. 6), (2) that Fibreboard had contracted the mainte- 
nance work to Fluor (par. VII, J.A. 6) and refused to 
negotiate a renewed contract with the Steelworkers upon 
the ground that it would have no employees in the bargain-. 
ing unit (par. IX, J.A. 7), and (3) that Fibreboard had not 
given the 60-day notice required by section 8(d) (3) of the 
Act (par. X, J.A. 7). The complaint concluded that by its 
foregoing conduct, Fibreboard had been guilty of a refusal 
to bargain in violation of section 8(a)(5) (par. XI, XIII, 
J.A. 7-8), of discrimination in violation of section 8(a) (3) 
(par. XIV, J.A. 8), and of interference and coercion in 
violation of section 8(a) (1) (par. XV, J.A. 8). 

Although the complaint made no mention of the matter, 
the contention also was made during the hearing before 
the Trial Examiner that Fibreboard had refused to bargain 
regarding termination pay. 

It will be noted that the complaint contained no allega- 
tion of any refusal by Fibreboard to discuss its decision 
to contract out the work. The only matters of which com- 
plaint was made were Fibreboard’s alleged delay in meeting 
with the Steelworkers to negotiate a renewed contract, its 
contracting out of the work and refusal to negotiate a re- 
newed contract, and its failure to give the 60-day notice. 

2. The Intermediate Report. 

The Trial Examiner found that Fibreboard had been 
without any improper purpose in contracting out the work 
but had been motivated solely by legitimate business con- 
siderations (J.A. 58-60). He therefore found that there had 
been no discrimination, interference or coercion violative of 
section 8(a) (3) or section 8(a)(1) of the Act (J.A. 61). 
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With respect to the charge of refusal to bargain, the 
Trial Examiner found (1) that there had been no improper 
delay on Fibreboard’s part in meeting with the Steelwork- 
ers, (2) that inasmuch as it had no improper motive, 
Fibreboard was within its rights in contracting out its 
maintenance work and terminating its maintenance em- 
ployees, and that its position that negotiation of a renewed 
contract would be pointless was valid, (3) that the contract 
had been terminated by the Steelworkers and that Fibre- 
board therefore was under no obligation to give a 60-day 
notice, and (4) that since the Steelworkers had made no 
objections or counterproposals to Fibreboard’s plan for 
severance pay, there was no refusal to bargain with respect 
thereto (J.A. 59-60). 

Inasmuch as the complaint contained no allegation of any 
refusal by Fibreboard to discuss its decision to contract 
out the work, the Trial Examiner did not make any finding 
upon the question whether there had been such a refusal, 
nor did he pass upon the question whether such discussion 


was required. However, his findings contained an account of 
the communications and meetings between Fibreboard and 
the Steelworkers substantially as we have described them 
earlier in this brief (J.A. 47-54). 


3. The Original Decision. 
The Board, in its Original Decision and Order, adopted 


in toto the findings, conclusions and recommendations of 
the Trial Examiner (J.A. 35) with the following addition: 
In his exceptions to the intermediate report, General 
Counsel urged that “the Trial Examiner did not pass upon 
an issue of primary importance in this case,” namely, the 
question whether Fibreboard “was under any statutory 
duty to bargain with the Steelworkers about its decision to 
contract out the maintenance work” (J.A. 36). The Board 
therefore proceeded to consider that “issue.” As hereinabove 
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noted, the Board did not find it necessary to explore the 
question whether Fibreboard had in fact bargained over 
its decision but held simply that it had been under no duty 
to do so (J.A. 36-39). The question whether Fibreboard had 
in fact bargained over its decision was not reached. 

As we also have noted, the only reference in the dissent 
to the question whether Fibreboard had in fact bargained 
over its decision was the bald and completely inaccurate 
assertion, unsupported by anything in the evidence or find- 
ings, that Fibreboard “refused to discuss its decision” 
(J.A. 39). 

The complaint was dismissed (p. 5). 

4. The Supplemental Decision. 

The petitions for reconsideration were filed respectively 
on May 27, 1961, and June 7, 1961 (J.A. 19). However, the 
Board took no action thereon until issuance of its Supple- 
mental Decision and Order on September 14, 1962, one and 
one-half years after issuance of the original decision. 

It is now apparent that the Board was equally divided. 
The Board consisted of Members Leedom and Rogers, who 
had joined in the original decision, Member Fanning, who 
had dissented, and two newly appointed members, one of 
whom (Chairman McCulloch) joined with Member Fanning 
in the Supplemental Decision, and the other of whom 
(Member Brown) was disqualified because he was the re- 
gional director who had issued the complaint in the case. 
See Administrative Procedure Act, § 5(c), 5 U.S.C. § 1004 
(ce). Thus, the four members of the Board who were eligible 
to participate stood two-to-two. 

Under normal Board (as well as judicial) practice this 
equal division would have meant a reasonably prompt 
denial of the petitions for reconsideration. See Shamrock 
Dairy, Inc., 124 NLRB 494, 501-502 (1959), aff'd 108 App. 
D.C. 117, 280 F.2d 665 (DC Cir. 1960), cert. den. 364 U.S. 
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892. However, the Board, instead of taking this action, held 
on to the case until the deadlock was broken by assignment 
ofthe matter to a three-member panel (J.A. 19) consisting 
of Chairman McCulloch and Members Fanning and Rogers. 

In the meantime, Fibreboard had requested that in the 
event the motions should be granted it be permitted to argue 
orally the question whether it had in fact bargained over 
its decision (J.A. 167). 

Later, it had petitioned the Board to reopen the record 
in the event that the motions should be granted for the pur- 
pose of permitting Fibreboard to prove that during the 
three years which had elapsed since the evidence was 
closed it had, for economic reasons, ceased production en- 
tirely of floor covering materials and moved its asphalt 
roofing department to a new and modern plant at Martinez, 
California (J.A. 168). 

The Board’s power to modify or set aside a decision 
rests on section 10(d) of the Act, which provides that it may 
do so “upon reasonable notice.” However, the Board gave 
no notice of the granting of the petitions for reconsidera- 
tion and afforded the parties no opportunity for a hearing 
upon the question whether the original decision should be 
modified. Nor did it allow the introduction of further evi- 
dence. It took no action with respect to any of these matters 
until rendition of its Supplemental Decision and Order 
wherein it simultaneously (1) granted the motions for re- 
consideration (J.A. 19), (2) denied Fibreboard’s requests 
for oral argument and to reopen the record (ibid.), and (3) 
held that Fibreboard had been guilty of a refusal to bargain 
over its decision to contract out the work (J.A. 20). 

The panel, like the Board in its original decision, was 
preoccupied with the legal question whether an employer 
is under a statutory duty to bargain over a decision to con- 
tract out work, and both the majority opinion and the dis- 
sent were devoted entirely to argument of that question. 
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The majority thought that it found support for an affirm- 
ative answer thereto in Telegraphers v. Chicago & N. W. R. 
Co., 362 U.S. 330 (1960), a decision dealing with the Norris- 
LaGuardia and Railway Labor Acts. The dissent did not 
regard that case as controlling and expressed certain fears 
as to the impact of the panel’s decision. The majority sought 
to allay those fears by stating that all that is required of 
an employer contracting out work is “prior discussion” 
with the bargaining representative of the employees af- 
fected. In this connection, the majority referred to. the 
Board’s recent opinion in Town & Country Manufacturing 
Company, Inc., 136 NLRB No. 111 (1962), and quoted there- 
from as follows (J.A. 20-21) : 

“The Board majority stated explicitly in the Town 
and Country case that the duty to bargain about a deci- 
sion to subcontract work in nowise restrains an em- 
ployer from formulating or effectuating an economic 
decision to terminate a phase of his business opera- 
tions. Nor does it obligate him to yield to a union’s 
demand that a subcontract not be let, or that it be let 
on terms inconsistent with management’s business 
judgment. Experience has shown, however, that candid 
discussion of mutual problems by labor and manage- 
ment frequently results in their resolution with at- 
tendant benefit to both sides. Business operations may 
profitably continue and jobs may be preserved. Such 
prior discussion with a duly designated bargaining 
representative is all that the Act contemplates. But it 
commands no less.” (Emphasis supplied.) 

So preoccupied was the panel with the question whether 
there was a statutory duty to discuss that it ignored the 
question whether discussion had in fact occurred. The only 
mention of the latter question was in an introductory char- 
acterization (J.A. 19) of the Board’s original decision as 
having held 

“that the Respondent did not violate section 8(a) (5) 
when it unilaterally subcontracted its maintenance 
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work for economic reasons without first negotiating 

with the duly designated bargaining agent over its 

decision to do so.” (Emphasis supplied.) 
This, of course, was a misstatement of the Board’s original 
decision. As we have already noted, the Board’s original 
decision was that Fibreboard was under no duty to bar- 
gain, and the question whether bargaining had in fact 
occurred was never reached or even mentioned. There has 
never been any finding on that question excepting only the 
Trial Examiner’s finding, adopted as its own by the Board, 
outlining the negotiations which we have described. 

It should be noted that the Board’s original decision was 
left undisturbed excepting only insofar as it held that Fibre- 
board was not under a duty to bargain over its decision 
to contract out the work. The finding that Fibreboard had 
let the contract for economic reasons and without improper 
motive was accepted and reaffirmed. From this it followed, 
as the Board had held originally, that Fibreboard’s conduct 
did not constitute interference or coercion in violation of 
section 8(a)(1) or discrimination in violation of section 
8(a) (3). It also followed, as the Board had held originally, 
that Fibreboard was within its rights in declining to execute 
a renewed contract with the Steelworkers. The Supple- 
mental Decision took exception to none of these holdings. 
Nor did it take exception to the holding that Fibreboard 
had not refused to bargain over termination pay. The sole 
basis of the Supplemental Decision was Fibreboard’s myth- 
ical refusal to discuss its basic decision to contract out the 
work. This, the panel held, constituted a refusal to bargain. 
5. The Order. 

The panel’s order was an innovation which had been 
advocated by way of dictum in the recently decided Town & 
Country Manufacturing Co. case, supra, and which was 
adopted for the first time in the instant case. In addition to 
ordering that Fibreboard bargain with the Steelworkers, 
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the panel ordered that Fibreboard reinstate the mainte- 
nance operation and the individuals who had been employed 
therein. The rationale of the requirement of reinstatement 
had been set forth in the Town and Country decision as 
follows (see J.A. 25) : 

“Since the loss of employment stemmed directly from 
their employer's unlawful action in bypassing their 
bargaining agent, we believe that a meaningful bar- 
gaining order can be fashioned only by directing the 
employer to restore his employees to the positions which 
they held prior to this unlawful action.” 136 NLRB at 
17, 313 (Emphasis supplied.) 

The order thus assumed that bargaining would have re- 
sulted in continued employment by Fibreboard of its main- 
tenance employees and that their termination therefore was 
attributable to Fibreboard’s supposed refusal to bargain. 
We have referred to the order as an innovation because 
the instant case was the first in the twenty-seven year his- 
tory of the Act in which reinstatement was held to be an 
appropriate remedy for a refusal to bargain. 

The panel expressed the opinion that its order would not 
impose “an undue or unfair burden” on Fibreboard, saying 
in this connection (J.A. 19) : 

“The record shows that the maintenance operation 
is still being performed in much the same manner as 
it was prior to the subcontracting arrangement.” (Em- 
phasis supplied.) 

How the record could possibly show this in view of the fact 
that it had been three years since the evidence was closed, 
the panel did not say. What the record did show was a peti- 
tion by Fibreboard to reopen the record for the purpose 
of permitting it to prove that its operations were not still 
the same—that some of them had been moved to a new plant 
in another city and that others had been entirely discon- 
tinued. The petition, as we have noted, was denied. 
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STATUTES INVOLVED 

The relevant parts of the statutes involved are contained 
in sections 8(d), 10(c) and 10(d) of the National Labor 
Relations Act, and in sections 2(d), 5, 6(a) and 10(e) of 
the Administrative Procedure Act; they are set forth in 
the Appendix hereto. 

STATEMENT OF POINTS 

The points upon which petitioner intends to rely are as 
follows: 

1. There has been no finding that Fibreboard refused to 
discuss with the Steelworkers its decision to contract out 
the work, or that it refused to negotiate or bargain over 
that decision; and the evidence would not support such a 
finding. 

2. Fibreboard was not under a duty to bargain over its 
decision to contract out the maintenance work. 

3. The Board acted erroneously and in excess of its 
powers in ordering that Fibreboard resume its mainte- 
nance operations and reinstate the individuals formerly 
employed therein. 

4. The Board erred in denying Fibreboard’s petition to 

reopen the case for further evidence. ; 
5. The Board disregarded statutory requirements in 
failing to give notice of its intention to reconsider and to 
afford Fibreboard an opportunity to be heard upon the 
question whether the original decision and order should 
be modified. 

6. The Supplemental Decision and Order was not issued 
with reasonable dispatch and should be vacated for that 
reason if for no other. 

SUMMARY OF ARGUMENT 

1. The evidence and the findings of the Trial Examiner, 
which the Board adopted as its own, reveal that Fibreboard 
notified the Steelworkers of its intention to contract out 
the work, fully explained its reasons for doing so, debated 
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its right to do so, answered candidly all questions asked of 
it, and offered to entertain a proposal, which the Steel- 
workers did not see fit to make, that contracting be deferred 
to give the Steelworkers more time to consider the problem. 
There has been no finding that Fibreboard refused to dis- 
cuss with the Steelworkers its decision to contract out the 
work, and the evidence would not support such a finding. 

2. In the light of the facts, the question whether Fibre- 
board was under a duty to discuss with the Steelworkers 
its decision to contract out the work is academic. However, 
Fibreboard was under no such duty. During the 27 years 
which preceded the instant decision, the Board had repeat- 
edly and consistently held that an employer is not under 
a duty to bargain over a legitimate business decision to 
terminate, sell or contract out his operations or a portion 
thereof, and this construction of the Act had been affirmed 
by the courts and accepted by Congress. If the law is now 
to be changed, it is for Congress to change it, not the Board. 

3.. If the decision were correct upon the merits, the 
remedy ordered would nevertheless be in excess of the 
Board’s powers. The Board has never heretofore ordered 
reinstatement in a case involving only a refusal to bargain; 
nor has it ever heretofore-ordered the resumption of oper- 
ations discontinued for legitimate business reasons. The 
order that Fibreboard resume its former maintenance oper- 
ations and reinstate its former maintenance employees is 
punitive rather than remedial, for it assumes, without justi- 
fication, that bargaining would have resulted in continuance 
of Fibreboard’s maintenance operations and in retention 
of its maintenance employees. Furthermore, the order vio- 
lates the Act’s express prohibition of compulsory rein- 
statement of employees terminated for cause; as shown 
by the legislative history, the word “cause” was not used 
as a mere synonym of “misconduct” but embraces any legit- 
imate reason. Finally, and particularly in view of the fact 
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that the decision operates to apply retroactively a change 
in what had theretofore been regarded as the law, the order 
is an abuse of discretion violative of section 10(e) of the 
Administrative Procedure Act; the hardship imposed by 
the order is all out of proportion to the benefit to be derived 
therefrom. 

4. The Board should have granted Fibreboard’s peti- 
tion to reopen the evidence to permit proof of changes in 
its operations which had occurred subsequent to the orig- 
inal decision and order. In leaving to compliance proceed- 
ings the question whether Fibreboard is required to resume 
manufacturing operations which have been discontinued or 
moved to another location, the order places Fibreboard in 
peril of being adjudged in contempt for a wrong answer 
to that question. Furthermore, the order of reinstatement 
is based in part upon the premise that it will not impose 
an undue hardship because “the maintenance operation is 
still being performed in much the same manner as it was 
prior to the subcontracting arrangement.” Thus, in deny- 
ing Fibreboard’s petition, the Board denied it an oppor- 
tunity to disprove a factual premise upon which the order 
is in part based. 

5. The Board failed to give any notice of intention to 
reconsider its original Decision and Order and failed to 
afford Fibreboard an opportunity to be heard. It thereby 
violated section 10(d) of the National Labor Relations Act, 
which empowers it to modify a prior order only “upon rea- 
sonable notice” and which impliedly requires that there be 
an opportunity for hearing. It also violated the require- 
ments of the Administrative Procedure Act relative to 
hearings. 

6. The Board, in violation of the Administrative Proce- 
dure Act, failed to act upon the petitions for reconsidera- 
tion with “reasonable dispatch.” The fact that the Board 
was equally divided should have meant reasonably prompt 
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denial of the petitions. If the Board preferred to break the 
deadlock by referring the matter to a panel, this likewise 
should have been done promptly. There can be no justifica- 
tion for the Board’s delay of one and one-half years in act- 
ing upon the petitions and in issuing its modified order. 
ARGUMENT 
|. There Has Been No Finding That Fibreboard Refused to Discuss 
with the Steelworkers Its Decision to Contract Out the Work, 
or That It Refused to Bargain Over That Decision; and the 
Evidence Would Not Support Such a Finding. 

This is an instance in which facts which should have 
been controlling have been lost in the shuffle of debate over 
a legal question which is of undoubted public importance 
but which in the factual context of the present case is purely 
academic. 

It is a fact that Fibreboard, in advance of contracting out 
the work, advised the Steelworkers of its intention to do so. 

It is a fact that it debated with the Steelworkers its right 
to do so. 

It is a fact that it fully explained its reasons for doing so 
and answered candidly all of the questions that were asked 
of it. 

It is a fact that it offered to entertain a proposal (which 
the Steelworkers did not see fit to make) that contracting 
be deferred to give the Steelworkers more time to consider 
the matter. 

And it is a fact that it concluded the discussions with an 
offer (of which the Steelworkers did not see fit to take 
advantage) to meet for further discussions if the Steel- 
workers should so desire. 

We say that these are facts because they were established 
by unconflicting testimony, because they were found to be 
facts by the Trial Examiner, and because the Board made 
those findings its own. 

All that was required of Fibreboard, according to the 
Supplemental Decision, was that before contracting out the 
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work it discuss with the Steelworkers its intention to do so. 
“ .. such prior discussion . . . is all that the Act contem- 
plates.” If the decision means what it in plain words says, 
Fibreboard did all that was required of it. An employer, 
the Board said, is not obligated “to yield to a union’s de- 
mand that a subcontract not be let, or that it be let on terms 
inconsistent with management’s business judgment.” Thus, 
Fibreboard was not required to yield to the Steelworkers’ 
demand that it negotiate a renewed bargaining contract 
(which was but another way of demanding that the main- 
tenance contract not be let), or that the contractor be re- 
quired to employ members of Steelworkers. Nor was it 
required to accede to the Steelworkers’ proposal that the 
matter be submitted to the vagaries of arbitration. All that 
was required of it, according to the Board, was that it 
diseuss its intention with the Steelworkers, and this it did. 

In short, the case was decided without reference to its 
facts. 

As we have pointed out, there has been no finding that 
Fibreboard refused to discuss with the Steelworkers its 
decision to contract out the work, or that it refused to 
bargain over its decision; the Supplemental Decision was 
based on a misconception of what previously had been 
found. The absence of such a finding requires, at the 
very least, that the case be remanded for a finding upon 
the question whether there was such a refusal. Ford Motor 
Co. v. NLRB, 305 US. 364 (1939) ; Local 761, International 
Union of Electrical, Radio and Machine Workers v. NLRB, 
366 U.S. 667 (1961). 

However, since the evidence would not support an affirma- 
tive finding on that question, the decision should be vacated 
without remand. NLRB v. Goodyear Tire & Rubber Co., 
129 F.2d 661 (5th Cir. 1942). A remand under these cir- 
cumstances would merely prolong further proceedings which 
already have been unduly prolonged. 
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Il. Fibreboard Was Not Under a Duty to Bargain Over Its Deci- 
sion to Contract Out the Maintenance Work. 

We are reluctant to argue at length the question whether 
Fibreboard was under a statutory duty to bargain over 
its decision to contract out the work, because of the danger, 
illustrated by the Board’s decision, of inducing preoceupa- 
tion with a question which, in the light of the facts, is 
academic. However, the question cannot be argued except 
at some length. 

Granted that an employer must bargain over measures 
(such as the provision of other work or of termination pay) 
designed to ease the impact upon employees of a decision 
to contract out work or to close or move a plant (see, e.g., 
Brown Truck & Trailer Mfg. Co., Inc., 106 NLRB 999 
(1953) ; National Gas Company, 99 NLRB 273 (1952)), it 
by no means follows that an employer moving or closing 
his plant or contracting out work is required to bargain 
over his basic decision to do so. In holding that there is such 
a requirement, the Supplemental Decision repudiated long- 
established Board doctrine which had been affirmed by the 
courts and had received congressional approval. 

During the 27 years which preceded its dictum in Town 
and Country Manufacturing Company, Inc., 136 NLRB No. 
111 (April 13, 1962), the Board had never held that an 
employer was under a duty to bargain over a decision to 
contract out work, move his plant or terminate his opera- 
tions in whole or in part. On the contrary, the Board had 
consistently and repeatedly held that there was no such 
duty. 

In Brown-McLaren Manufacturing Company, 34 NLRB 
984 (1941), the employer, in the past, had sought unsuccess- 
fully to obtain the union’s agreement to a reduction in wage 
costs. It had then, from time to time, contracted various of 
its manufacturing operations to a plant, which it ultimately 
acquired, in another locality where wage costs were lower, 
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and from time to time it had moved machinery and equip- 
ment to the new plant until the old plant was completely 
closed. Upon learning that work had been contracted out, 
the union asked the employer to bargain over the matter, 
offering in this connection to negotiate a wage decrease, but 
the employer replied “that the matter was no longer open 
to negotiation.” 34 NLRB at 1000-1001. Upon learning of 
the contemplated removal of machines and equipment, the 
union asked the employer “to negotiate with respect to the 
proposed removal,” but the employer “flatly refused to 
negotiate concerning their removal.” 34 NLRB at 1002. 
Later, the union again “sought to negotiate regarding the 
removal of further machinery and equipment,” but the 
employer “refused to discuss the matter.” 34 NLRB at 
1004. The Board found that the removal “resulted from a 
desire to diminish or avoid loss by having the work per- 
formed at a lower labor cost” and held that the employer’s 
“refusal on and after November 8, 1937, to negotiate con- 
cerning the transfer or removal of operations from the 
Detroit to the Hamburg plant did not constitute a refusal 
to bargain collectively.” 34 NLEB at 1007. 

The employer also had refused on several occasions to 
discuss with the union the matter of transferring employees 
to the new plant. These refusals, the Board held, stood “on 
another footing” and “constituted refusals to bargain col- 
lectively, within the meaning of Section 8(5).” 34 NLRB at 
1007. 

In Mahoning Mining Company, 61 NLRB 792 (1945), 
where an employer who had a union agreement covering 
three mines let the operation of two of the mines to an 
independent contractor without advising the union and, 
upon renewal of the union agreement, refused to negotiate 
regarding employees at these two mines, the Board reversed 
the trial examiner’s finding that the employer had refused 
to bargain and held: 
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“Since changing conditions in industry necessitate 
revision of bargaining units which will best effectuate 
the policies of the Act, the Board has never held that 
once it has established an appropriate unit for bar- 
gaining purposes, an employer may not in good faith, 
without regard to union organization of employees, 
change his business structure, sell or contract out a 
portion of his operations, or make any like change 
which might affect the constituency of the appropriate 
unit without first consulting the bargaining representa- 
tive of the employees affected by the proposed business 
change.” 61 NLEB at 803. 

In Walter-Holm & Company, 87 NLRB 1169 (1949), where 
the employer, following certification of the union as the 
bargaining representative of its truck drivers, leased the 
trucks to its drivers as independent contractors without 
prior notice to the union and then refused to negotiate an 
agreement with the union on the ground that the drivers 
were no longer its employees, the Board, in reversing a 
contrary conclusion by the trial examiner, held: 

“Section 8(a)(5) does not require an employer to 
consult with its employees’ representative as a prereq- 
uisite to going out of business for nondiscriminatory 
reasons.” 87 NLRB at 1172. 

The Board went on to hold that the alleged independent con- 
tractors were in fact employees and that for that reason, 
but for that reason only, the employer had been guilty of 
a refusal to bargain. 

In Celanese Corporation of America, 95 NLRB 664 
(1951), the employer had contracted out its maintenance 
work without consulting the union. The Board, in holding 
that the employer had not thereby refused to bargain, 
adopted the findings and conclusions of the intermediate 
report wherein the trial examiner, after referring to the 
cases of Mahoning Mining Company and Walter-Holm & 
Company, both supra, concluded: 


28 


“Tt follows therefore, and the undersigned finds, that 
the mere execution of the Brown & Root contract was 
not and is not per se, a violation of the Act. In the 
absence of any evidence to the contrary, the under- 
signed finds that the Company did not execute the 
contract for any discriminatory purpose or to escape 
its obligation to bargain with the Union. Under these 
circumstances the Company was not required to con- 
sult with the Union as the representative of its em- 
ployees before entering into this contract any more 
than if it was going out of business for nondiscrimina- 
tory reasons.” 95 NRLB at 713. 

In Krantz Wire & Mfg. Co., 97 NLRB 971 (1952), where 
the employer leased the physical facilities of his business 
to another employer and terminated his employees without 
prior notice to the union, the Board adopted the trial ex- 
aminer’s report absolving the employer, in these words, 
of a charge of refusal to bargain: 

“The complaint alleges, as one of the grounds of the 
refusal to bargain, the closing of the plant by Krantz 
on or about July 21, 1950, ‘without notifying or con- 
sulting the Union.’ It has already been found that 
Krantz closed his plant and discharged his employees 
because of a bona fide transfer of his plant and equip- 
ment, and not as part of any scheme for evading his 
obligation to bargain with the Union. An employer is 
free to close his plant and discharge his employees for 
any reason or for no reason at all, provided only that 
he does not do so with the purpose of discouraging or 
encouraging union membership, or otherwise inter- 
fering with the exercise by his employees of the rights 
guaranteed in Section 7 of the Act. Where he closes 
his plant for legitimate business reasons the Act does 
not require that he consult with his employees’ repre- 
sentatives as a prerequisite to going out of business.” 

7 NLRB at 988. 
And see National Gas Company, 99 NLRB 273 (1952). 

The several courts of appeal which have touched upon 
the matter have approved the doctrine of the foregoing 
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cases. In NLRB v. Rapid Bindery Inc., 293 F.2d 170 (2d 
Cir. 1961), where an employer had moved its operations to 
another city without consulting the union, the court re- 
versed the Board’s finding of improper motivation and 
held that, although the employer had violated section 8(a) 
(5) by failing to bargain with the union over transfer of 
its employees to the new location, it had been under no 
duty to consult with the union regarding the move itself, 
saying in this connection: 

“We are also of the opinion that inasmuch as the move 

was made through a legitimate exercise of managerial 

discretion the issue of whether it was to be made need 

not have been submitted by respondents for discussion 

at the collective bargaining table.” 293 F.2d at 172. 
In Jaye Foods, Inc. v. NLRB, 292 F.2d 317 (7th Cir. 1961), 
where the employer had farmed out its truck maintenance 
work without consulting the union, the court reversed a 
Board finding of improper motivation, and held the em- 
ployer not guilty of a refusal to bargain. The case was 
decided after issuance of the Board’s original decision in 
the present case, and the court cited that decision with 
approval. And see NLRB v. Houston Chronicle Pub. Co., 
911 F.2d 848 (5th Cir. 1954) ; NZRB v. Drennan Food Prod- 
ucts, 272 F.2d 23 (5th Cir. 1959); NDRB v. Lassing, 284 
F.2d 781 (6th Cir. 1960). 

Since the first of the above Board decisions, the Act has 
been subjected to two general revisions. In 1947, six years 
after the Brown-McLaren decision and two years after the 
Mahoning Mining Company decision, the Taft-Hartley Law 
(61 Stat. 136) amended the Act in numerous respects; 
among other things, it added section 8( d) defining the duty 
to bargain (29 U.S. Code Sec. 158(d)). In 1959, the Lan- 
drum-Griffin Act (73 Stat. 519) made further changes in 
the law. Although Congress, on both occasions, considered 
in great detail the provisions of the earlier legislation as 
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it had been applied by the Board (see ELR. Rep. No. 245, 
80th Cong., 1st Sess.; S. Rep. No. 105, 80th Cong., 1st Sess.; 
S. Rep. No. 187, 86th Cong., 1st Sess. ; ELR. Rep. No. 741, 
86th Cong., 1st Sess.), Congress did not on either occasion 
see fit to change the rule enunciated and applied in the above 
decisions. It is a fair implication that by re-enacting, with- 
out pertinent modification, the controlling provisions of 
the Act, Congress accepted the administrative construction 
which had been placed thereon. NLRB v. Gullett Gin Co., 
340 U.S. 361 (1951); United States v. Leslie Salt Co., 350 
US. 383 (1956) ; Farmers Union v. WDAY, Inc., 360 U.S. 
525 (1959). 

We need not, however, rely upon implication alone. The 
1947 amendment defined the duty to bargain as the obliga- 
tion to confer “with respect to wages, hours, and other 
conditions of employment.” Nothing whatever was said 
about business decisions which, while having possible im- 
pact upon wages, hours or other terms or conditions of 
employment, do not deal directly therewith. 

An employer’s decision to contract out work until then 
performed by his own employees may, in some circum- 
stances, be tantamount to a decision to eliminate their exist- 
ing jobs,> but it is not of itself a decision as to their tenure 
of employment. Whether their tenure of employment is af- 
fected depends upon whether their employer provides them 
with other work, and it is at this point that bargaining is 
required. The line between direct dealing with tenure of 
employment and a business decision which, while not deal- 
ing with that subject, has a possible impact thereon may be 
a fine one, but this is true of every dividing line. The line 
is the one which the Board drew throughout the first 
twenty-seven years of the Act’s existence and which Con- 


5. Not even this is necessarily true. For example, an increasing 
volume of work may mean that some of it may be contracted out 
without affecting existing jobs. 
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gress accepted and approved. If this were not the line, 
then there would be no line at all, for it is impossible to 
conceive of a business decision having no possible impact 
upon wages, hours, or other terms or conditions of employ- 
ment. 

It was not until its dictum in Town and Country Manu- 
facturing Company, Inc., supra, rendered twenty-seven 
years after enactment of the National Labor Relations Act 
and more than a year after the Board’s original decision 
in the present case, that the Board took it upon itself to do 
what Congress had refrained from doing by declaring that 
an employer must bargain over a legitimate business deci- 
sion to contract out work. We refer to the declaration as a 
dictum because the case did not present the question; as 
the Board found, the contracting was not the result of a 
legitimate business decision but was done to avoid bar- 
gaining with a newly certified union, and the employer was 
guilty of a refusal to bargain for that reason. 

In announcing this change in the law, the Board mis- 
takenly relied upon Telegraphers v. Chicago & N.W.R. Co., 
362 U.S. 330 (1960), wherein the Supreme Court held that 
the Norris-LaGuardia Act precluded issuance of an injunc- 
tion against a strike to force amendment of a bargaining 
contract to provide: 

“No position in existence on December 3, 1957, will be 

abolished or discontinued except by agreement between 

the carrier and the organization.” 362 U.S. at 332. 
It will be noted that the foregoing demand, while inspired 
by the railroad’s plan to abandon or consolidate various 
stations, did not speak of that matter, but dealt with the 
elimination of jobs. The Court, in holding injunctive relief 
improper, reasoned that the Norris-LaGuardia Act was to 
be broadly construed, and that the union demand, since it 
related to “the ‘terms’ of an existing collective bargaining 
agreement” and to “tenure of employment,” related to “con- 
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ditions of employment” within the meaning of that Act. 
362 U.S. at 336. The Court further held that the demand 
was not rendered unlawful by the Railway Labor Act or 
any other Federal statute. 

To hold that the Norris-LaGuardia Act deprives a fed- 
eral court of jurisdiction to enjoin a strike is not to hold 
that the demand in support of which the strike was called 
is one over which the employer must bargain. Lauf v. Shin- 
ner, 303 U.S. 323 (1938).° As said in Sinclair Refining Co. 
v. Atkinson, 370 U.S. 195, 205 (1962), the Norris-LaGuardia 
Act is not limited to the protection of collective bargaining. 

Nor does the fact that a demand is not unlawful mean 
that it is one over which bargaining is required. NLRB v. 
Borg Warner Corp., 356 U.S. 342 (1958). 

The only thing in the Court’s opinion that could possibly 
be taken to mean that the Railway Labor Act required 
bargaining over the union’s demand was a brief statement 
by way of dictum that “the union’s effort to negotiate its 
controversy with the railroad was in obedience to the Act’s 
command that employees as well as railroads exert every 
reasonable effort to settle all disputes concerning rates of 
pay, rules and working conditions.” 362 U.S. at 339. We 
refer to the foregoing as a dictum because applicability 
of the Norris-LaGuardia Act does not depend upon the 
existence of a duty to bargain over the subject in contro- 
versy (see Sinclair Refining Co. v. Atkinson, supra), and 
the question whether there was such a duty was not pre- 
sented. To assume, as the Board has done, that the Court’s 
passing reference to the “command” of the Railway Labor 
Act relative to a union demand of the kind there in ques- 
tion was a reversal of the longstanding construction of the 


6. Issuance of an injunction against picketing in support of a 
demand for recognition by a stranger union was held to be improper 
though the demand was one over which the employer clearly was 
not required to bargain. 
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National Labor Relations Act to which we have referred 
is to assume far too much. 

In its Supplemental Decision herein, the Board also 
sought support for its conclusion in Teamsters Union v. 
Oliver, 358 U.S. 283 (1959), in which the Court had before 
it a provision of a bargaining contract between a motor 
carrier and the Teamsters Union which fixed the minimum 
truck rental to be paid a driver-owner while driving his 
truck in the carrier’s service. The provision was “narrowly 
restricted . . . to the times when the owner drives his 
leased vehicle for the carrier” and was designed to prevent 
the carrier from cutting the driver’s wages by the device 
of paying him an inadequate rental. The Court held that the 
provision was within the scope of mandatory bargaining 
and therefore immune from a state antitrust law. The de- 
cision itself is without any conceivable bearing upon the 
instant case. However, the Board derived comfort from the 
fact that the opinion made reference to Timkin Roller 
Bearing Co., 70 NLRB 500 (1946), wherein an employer 
had been held guilty of a refusal to bargain in rejecting a 
union’s request for a meeting to discuss the employer’s 
longstanding practice of contracting out some of its work. 
The employer, by refusing to meet, refused to discuss any 
aspect of the matter, including measures which might ease 
the impact of such contracting upon its employees.’ 

In its Supplemental Decision, the Board referred to 
Steelworkers v. Warrior & Gulf Co., 363 U.S. 574 (1960), 
as illustrating the fact that collective bargaining contracts 


7. In his dissent from the original decision, Member Fanning 
also relied upon Shamrock Dairy, Inc., 124 NURB 494 (1959), a 
case in which the employer had bypassed the union to negotiate with 
its employees regarding their conversion into independent distribu- 
tors (discharging six employees who refused to accept distributor- 
ships), all without according the union an opportunity to bargain 
with respect to the adoption of the individual distributorship system 
““as it affected the tenure of employees.’’ 124 NLRB at 502. 
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sometimes contain provisions restricting in one way or 
another the employer’s right to contract out work. It is not 
unusual in practice for an employer to yield to a union 
demand for inclusion in their contract of a provision re- 
garding which bargaining is not required by law; indeed, 
bargaining contracts sometimes contain provisions which 
are downright illegal. However, the fact that such provi- 
sions are sometimes found in bargaining contracts cer- 
tainly does not convert them into subjects of mandatory 
bargaining. 

It may (or may not) be true, as the Board says, that 
mutual discussion of a decision to contract out work might 
bring to light some mutually acceptable alternative, and 
that an employer therefore should, as a matter of sound 
industrial relations policy, diseuss such a decision with 
the bargaining representative of his employees. But it does 
not follow that such discussion is required by law. As said 
in Sinclair Refining Co. v. Atkinson, 370 U.S. 195 (1962), 
of an argument made in that case: 

“But this argument, though forcefully urged both 
here and in much current commentary on this ques- 
tion, rests more upon considerations of what many 
commentators think would be the more desirable in- 
dustrial and labor policy in view of their understand- 
ing as to the prevailing circumstances of contemporary 
labor-management relations than upon what is a cor- 
rect judicial interpretation of the language of the Act 
as it was written by Congress.” 370 U.S. at 201. 

We need not conjure up consequences which may follow 
from the Board’s attempted change of the law, for the con- 
sequences are already apparent. The gist of the Town and 
Country Manufacturing Company dictum was that an em- 
ployer is required to bargain over any business decision 
which has an effect upon the job tenure (or other condi- 
tions of employment) of his employees. In Renton News 
Record, 136 NLRB No. 55 (1962), the Board, saying that 
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“the impact of automation on a specific category of em- 
ployees is a matter of grave concern to them,” held in reli- 
ance on its Town and Country Manufacturing Company 
dictum that a publisher was guilty of a violation of section 
8(a) (5) in refusing to bargain over a decision to join with 
certain other publishers in a different type setting process 
than that theretofore employed. In short, according to the 
Board’s current view, an employer must bargain over a 
decision to replace an old machine with a new one which 
requires, for example, only two rather than three employ- 
ees for its operation. In Lori-Ann of Miami, 137 NLRB No. 
114 (1962), the employer was held guilty of having vio- 
lated section 8(a)(5) when, without first bargaining with 
the union over its decision, it discontinued its business 
because of financial inability to continue. And in Wein- 
garten Food Center of Tenn., Inc., 140 NLRB No. 25 (1962), 
although the complaint was dismissed for other reasons, 
the employer was held to have been under a duty to bar- 
gain over its decision to sell five of its stores. 

As we have already remarked, it is difficult to conceive 
of any business decision which would be without possible 
impact upon wages, hours or other terms or conditions of 
employment. A decision to discontinue or change a partic- 
ular product, or to change from one product to another, 
or to increase production of one product at the expense of 
another, has such an impact. So does a decision to turn 
down an order or to refrain from bidding upon or accept- 
ing a particular job. So does a decision to sell the business 
(see Weingarten Food Center of Tenn., Inc., supra), or to 
merge with another corporate employer (at the very least, 
employees will be terminated even though re-employed by 
the purchaser or surviving corporation). Any one of these 
decisions (or of countless others) may be expected to have 
an impact upon the job content or tenure of some or all of 
the employees in the bargaining unit. 
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Our fears as to the consequences of the decision are not 
allayed by the panel’s assurance that “prior discussion .. . 
is all that the Act contemplates.” The history of the present 
case has not been such as to instill confidence in what the 
Board, at any given time, may say as to the law; we have 
no difficulty in conceiving of a future decision to the effect 
that “prior discussion” means discussion to the point of 
agreement or impasse and that the pace at which an em- 
ployer does business (or goes out of business) must be 
limited to the pace set by a union in bargaining. See Sharon 
Hats, Inc., 127 NLRB 947 (1960), enf’d 289 F.2d 628 (5th 
Cir. 1961). 

But even if the Board could be taken at its word, no busi- 
ness decision could be effectuated except at the risk of its 
being ordered undone by reason of the Board’s acceptance 
of a union’s version, rather than that of the employer, as 
to what had, or had not, occurred in the way of discussion. 

The interpretation placed upon the Act in Mahoning 
Mining Co., supra, and the cases which followed properly 
recognized that the area in which an employer was required 
to bargain was not unlimited, and it fixed the limit at'a 
point reasonably calculated to effectuate the congressional 
purpose. Indeed, the Board could not have gone further 
without asserting that there was no limit. However, we 
need not argue the question whether the Board might at 
the time have been sustained in some other interpretation 
of the Act. It suffices to know that the interpretation which 
it in fact placed upon the Act was that which we have out- 
lined, that it was adopted in the earlier days of the Act 
by administrative personnel presumably familiar with the 
congressional purpose at a time when recollection of that 
purpose was still fresh, that it is an interpretation of long- 
standing, and that it is one which Congress has not seen 
fit to change. As said in United States v. Leslie Salt Co., 
350 TT.S. 383, 396-397 (1956) : 
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“There are persuasive reasons for construing ‘de- 
bentures’ and ‘certificates of indebtedness’ in accord- 
ance with the Treasury’s original interpretation of 
those terms in this statute’s altogether comparable 
predecessors. In Norwegian Nitrogen Prod. Co. v. 
United States, 228 U.S. 294, 315, Mr. Justice Cardozo 
said: 

‘administrative practice, consistent and generally 
unchallenged, will not be overturned except for very 
cogent reasons if the scope of the command is in- 
definite and doubtful. United States v. Moore, 95 
U.S. 760, 763; Logan v. Davis, 233 U.S. 613, 627; 
Brewster v. Gage, 280 U.S. 327, 336; Fawcus Ma- 
chine Co. v. United States, 282 U.S. 375; Interstate 
Commerce Commn. v. N.Y., N.H. & H.R. Co., 287 U.S. 
178. The practice has peculiar weight when it in- 
volves a contemporaneous construction of a statute 
by the men charged with the responsibility of set- 
ting its machinery in motion, of making the parts 
work efficiently and smoothly while they are yet un- 
tried and new.’ 

“Against the Treasury’s prior longstanding and con- 
sistent administrative interpretation its more recent 
ad hoc contention as to how the statute should be con- 
strued cannot stand. Moreover, that original interpre- 
tation has had . . . implied congressional acquiescence 
. . . through Congress having let the administrative 
interpretation remain undisturbed for so many years.” 
350 U.S. at 396-397. 

We submit that if an employer is now to be placed under 

a duty to bargain over a decision to sell, contract out, re- 

locate or.terminate some portion of its operations, it is for 

Congress to say so, not the Board or the courts. 

lll. The Board Acted Erroneously and in Excess of Its Powers in 
Ordering That Fibreboard Resume Its Maintenance Operations 
and Reinstate the Individuals Formerly Employed Therein. 

The Supplemental Decision and Order herein not only 
represents a departure from settled law in holding an em- 
ployer to be under a statutory duty to bargain over a deci- 
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sion to discontinue some phase of its operations, but it also 
represents the first instance in the twenty-seven year his- 
tory of the Act in which an employer held guilty only of a 
refusal to bargain has been required by way of remedy to 
resume operations which have been discontinued or to rein- 
state employees who have been terminated. 

Reinstatement with back pay has been a remedy com- 
monly employed where the discharge of an employee con- 
stitutes “interference” or is “discriminatory”—that is, 
where an employee has been discharged in violation of 
section 8(a)(1) or 8(a)(3) of the Act. In such a case, the 
discharge is itself wrongful and reinstatement is calculated 
to undo the wrong. 

But even in such a case, the Board does not go so far, 
in effectuating reinstatement, as to order the resumption 
of operations which have been discontinued. If the opera- 
tion or job in which the individual was employed has been 
discontinued, the appropriate order is one requiring rein- 
statement (or placing the employee on a preferred hiring 
list) if and when, but only if and when, the employer re- 
sumes the discontinued operations or reinstates the dis- 
continued job. NLRB v. Adkins Transfer Co., 226 F.2d 324 
(6th Cir. 1955) ; NLRB v. Lexington Electric Products Co., 
283 F.2d 54 (8rd Cir. 1960) ; Jefferson Company, Inc., 110 
NLRB 757 (1954); Symns Grocery Co., 109 NLRB 346 
(1954). This is true even though the discontinuance of the 
operations was not for legitimate business reasons but was 
itself discriminatory and violative of section 8( a)(3). NLRB 
v. New Madrid Manufacturing Company, 215 F.2d 908 (Sth 
Cir. 1954) ; Barber's Iron Foundry, 126 NLRB 30 (1960) ; 
M. Yoseph Bag, 128 NLRB 211 (1960), 189 NLRB No. 108 
(1962) ; Darlington Manufacturing Co., 139 NLRB No. 23 
(1962). 

In cases involving only a refusal to bargain, the wrong 
consists of that refusal, not of the employer’s action in 
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terminating employees or in failing or refusing to provide 
them with work in other jobs or at other locations. Bargain- 
ing in such cases might or might not have resulted in con- 
tinued employment rather than termination, but it cannot 
be assumed that it would have had the one result rather 
than the other. To order reinstatement under such cir- 
cumstances is like remedying an employer’s refusal to bar- 
gain over a union demand for a termination allowance or 
wage increase by ordering payment of the allowance or 
increase. 

Hence, the remedy heretofore deemed appropriate for a 
refusal to bargain over continued employment has been 
simply an order to bargain; and even this remedy has been 
deemed inappropriate in some circumstances. In Bickford 
Shoes, Inc., 109 NLRB 1346 (1954), where an employer 
moving to a new plant refused to bargain regarding trans- 
fer of his employees, the Board issued no remedial order 
at all with respect to such refusal because the union did not 
represent the employees in the new plant. In Brown Truck 
& Trailer Mfg., Inc., 106 NLRB 999 (1953), where an em- 
ployer moving his plant was held guilty of a refusal to 
bargain over placement of its employees at the new plant, 
the employer was ordered only to bargain over such place- 
ment. In Shamrock Dairy, Inc., 124 NLRB 494 (1959), aff’d 
108 App. D.C. 117, 280 F.2d 665 (D.C. Cir. 1960), cert. den. 
364 U.S. 892, where the employer had bypassed the union 
to negotiate with its employees regarding their conversion 
into independent distributors and had discharged six em- 
ployees who refused to go along, the Board declined to 
abrogate the independent distributor contracts and simply 
required that the employer bargain regarding their adoption 
or continuance; no affirmative action of any kind was re- 
quired with respect to six employees who had been dis- 
charged. In affirming the decision, this Court agreed that 
“the six drivers who did not sign as distributors should not 
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be reinstated because their discharge was the result of a 
‘reduction in force.’” 108 App. D.C. at 118, 280 F.2d at 666; 
emphasis supplied. 

Tt was not until its decision in Town and Country Manu- 
facturing Company, supra, more than a year after the 
original decision herein, that the Board advanced the idea 
that reinstatement with back pay would be an appropriate 
remedy for a refusal to bargain. In that case, the termina- 
tions were discriminatory, but the Board said by way of 
dictum that it would have ordered reinstatement even if the 
employer had not been found guilty of discrimination. 

In support of the foregoing dictum, the Board relied for 
a precedent upon the lone case of West Boylston Manu- 
facturing Company of Alabama, 87 NLRB 808 (1949), which 
was no precedent at all. There an employer, with a union 
contract which required reinstatement in the order of senior- 
ity in the event of an economic lay-off, had closed its plant 
and laid off its employees for economic reasons. Although 
the contract terminated before the plant reopened, the em- 
ployer assured the union that reinstatement would be in 
the order of seniority. However, without further discussion 
with the union, it reinstated in a different order. Reinstate- 
ment was not an issue in the case; the only issue was the 
order of reinstatement. The Board required only that the 
employer honor his commitment to reinstate in order of 
seniority. 

Notwithstanding its dictum in Town and Country Manu- 
facturing Company, the Board continued to deny reinstate- 
ment as a remedy for a refusal to bargain until its Supple- 
mental Decision in the instant case. In Renton News Record, 
136 NLRB No. 55 (1962), where the employer had con- 
tracted out work without bargaining with the union (and 
hence was guilty of a refusal to bargain according to the 
then recent pronouncement in Town and Country Manufac- 
turing Company), the Board denied reinstatement for the 
reason that it would be “punitive.” In Lori-Ann of Miami, 


41 
137 NLRB No. 114 (1962), where the employer had discon- 
tinued its business without bargaining, it was ordered only 
to bargain with the union in the event that it should resume 
business. 

Indeed, even after its Supplemental Decision and Order 
in the present case, the Board deemed it inappropriate to 
order a resumption of operations which had been discon- 
tinued and reinstatement of the individuals who had been 
employed therein though the discontinuance of operations 
had been discriminatory and violative of section 8(a) (3). 
Darlington Manufacturing Co., 189 NLRB No. 23, decided 
October 18, 1962. 

The reason why reinstatement has been denied even in 
section 8(a) (1) and section 8(a) (3) cases where operations 
or jobs have been discontinued, and a reason why it has 
never been employed as a remedy in cases involving viola- 
tion only of section 8(2) (5), is that in such cases an order 
to reinstate would be punitive rather than remedial, and 
the Board is empowered only to remedy. 

Since 1947, another reason that reinstatement cannot be 
ordered in a case involving only a violation of section 
8(a)(5) is that a 1947 amendment of the Act expressly 
forbids it. 

And still another reason why reinstatement should not 
have been ordered in the circumstances of the instant case 
is that use of this remedy to implement a decision which 
applied retroactively a change in what theretofore had been 
regarded as settled law constituted an abuse of discretion. 

It is for these reasons, upon which we are about to 
elaborate, that the order of reinstatement in the instant 
case, even assuming Fibreboard to have been guilty of a 
section 8(a) (5) violation, exceeded the Board’s powers. 

A. The Order for Reinstatement Is Punitive Rather Than Remedial. 

It is settled, of course, that the Board is not empowered 

to punish the commission of unfair labor practices, but is 
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empowered only to remedy them. Consolidated Edison Co. 
v. NLEB, 305 U.S. 197 (1938) ; Republic Steel Corporation 
v. NLBB, 311 U.S. 7 (1940). 

A reinstatement order can be justified as remedial rather 
than punitive only if it is designed to make whole an em- 
ployee wrongfully discharged or to prevent the employer 
from benefiting from the wrongful discharge. 

“Tf neither of these aspects is present, it is hard to 
see how an order may be considered ‘remedial’ as dis- 
tinct from merely punitive; every punishment made to 
“it the crime’ is not necessarily remedial, especially 
if its purpose is to... serve as an example, rather than 
to restore to someone a right he is entitled to or to 
deprive a malfeasor of an advantage unjustly seized.” 
NLRB v. Coats & Clark, Inc., 241 F.2d 556, 561, (5th 
Cir. 1956). 

Fibreboard committed no unfair labor practice or other 
wrong in contracting out its maintenance work or in termin- 
ating its maintenance employees. The only wrong of which 
it stands convicted is a refusal to bargain regarding these 
matters. It would have been equally guilty of that wrong 
if, although refusing to bargain, it had nevertheless aban- 
doned its plan to contract out the work and had continued 
its employees in their jobs. 

As we have noted, the Board’s order treats Fibreboard’s 
action in contracting out the work and terminating its em- 
ployees as if it were the result or “fruit? of Fibreboard’s 
supposed refusal to bargain. In the Board’s words, “the loss 
of employment stemmed directly from their employer’s un- 
lawful action in bypassing their bargaining agent.” Thus, 
the order assumes that bargaining would have resulted in 
abandonment of Fibreboard’s plan to contract out the work 
and in retention of its maintenance employees. That assump- 
tion is unwarranted by anything in the record and is not a 
defensible basis for an order requiring reinstatement. See 
Consolidated Edison Co. v. NLRB, supra, 305 US. at 238. 
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As we have heretofore observed, to order reinstatement 
under these circumstances is like remedying a refusal to 
bargain over a union’s demand for a termination allowance 
or an increase in wages by ordering that the allowance or 
wage increase be granted. 

The Board attempts to justify its order with the assertion 
that, “No genuine bargaining over a decision to terminate a 
phase of operations can be conducted where that decision 
has already been made and implemented.” We do not know 
why this should be true. The Board itself did not consider 
it true in Renton News Record, supra, decided only five 
months before issuance of the Supplemental Decision and 
Order in the instant case; although the employer, without 
bargaining, had contracted out its typesetting work to an- 
other concern, the Board declined to order reinstatement of 
the discontinued operations and of the terminated em- 
ployees for the reason that such an order “would be punitive 
rather than remedial.” Nor did the Board consider it to be 
true in Lori-Ann of Miami, supra, decided only three months 
before the Supplemental Decision and Order herein, where 
the employer, without bargaining, had discontinued opera- 
tions, or in Darlington Manufacturing Co., supra, decided 
a month after the Supplemental Decision and Order herein, 
where the employer, to defeat the bargaining rights of the 
union, had closed down its mill. In Lori-Ann of Miami, the 
Board ordered only that the employer bargain with the 
union upon request if and when its operations were re- 
sumed.* In Darlington Manufacturing Co., the Board 


8. In ordering only this relief, the Board commented that the 
employer had not excepted to the Trial Examiner’s recommendation 
as to the relief. This, of course, was no explanation of the Board’s 
failure to order resumption of the discontinued operations and rein- 
statement of the employees. It does not appear that General Counsel 
and the charging party failed to except to the limited relief recom- 
mended, and even if there had been such a failure, this would not 
have deprived the Board of power to grant full relief. 


Ht 
ordered only that terminated employees be offered employ- 
ment at other mills controlled by Darlington if and when 
vacancies occurred at such mills and that Darlington bar- 
gain over the “mode of operation” of the preferential hiring 
lists thus ordered. 

The fact is, as the Board found, that Fibreboard’s reasons 
for contracting out the work were purely economic. The 
record contains nothing to indicate that restoration of 
Fibreboard’s former maintenance operations would lessen 
its interest in minimizing its cost of maintenance or render 
it more receptive to a financially unattractive union pro- 
posal. If the Steelworkers have anything to propose which 
might be more attractive to Fibreboard financially than its 
arrangement with Fluor, there is nothing in the circum- 
stances presently existing that would preclude such a pro- 
posal from receiving consideration as favorable as that 
which it would have received had it been made prior to 
execution of the Fluor contract. Fibreboard, the Board has 
found, is interested in operating profitably, not in discrim- 
inating against the Steelworkers. 

The Board’s order may serve to make of Fibreboard an 
example which will discourage it and others from any future 
conduct which might conceivably be regarded as a refusal 
to bargain, but this is not a proper purpose of a Board 
order. Reinstatement of operations which have been dis- 
continued and of employees who have been terminated for 
legitimate economic reasons has never before in the twenty- 
seven year history of the Act been regarded as essential 
in remedying a refusal to bargain, and there has been no 
change in the statute which would justify the adoption at 
this late date of a different view of the matter. 

We submit that the order that Fibreboard reinstate its 
former maintenance operations and employees is punitive 
rather than remedial and that it should be vacated for this 
reason if for no other. 
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B. In Requiring Reinstatement, the Order Conflicts with an Explicit Provision 
of the Statute. 


Far from having been amended to permit an order re- 
quiring reinstatement in a case like the present, the Act 
was amended in 1947 (61 Stat. 136) to explicitly forbid 
such an order. Section 10(c) of the Act, as amended in 
1947, provides: 
“No order of the Board shall require the reinstate- 
ment of any individual as an employee who has been 
suspended or discharged . . . if such individual was 
suspended or discharged for cause.” 29 U.S.C. § 160(c). 
In ordinary usage, the word “cause,” when employed (as 
it is in the foregoing provision) to refer to that which in- 
duces given action, is synonymous with “reason.” Webster’s 
International Dictionary (2d Ed. 1959). The legislative his- 
tory of the provision reveals that it was not intended to 
refer merely to individuals discharged for misconduct but 
was intended to refer to individuals discharged for any 
legitimate reason. Senator Pepper so interpreted it on the 
Senate Floor: 
“Tt may seem on its face to be a very proper provi- 
sion, for it appears only to give the employer the right 
to discharge a worker for good reason.” 93 Cong. Rec. 
6518 (1947). : 
But, Senator Pepper objected, the provision might extend 
protection to the employer in a case where union activity 
was a concurrent reason for the discharge. Senator Taft 
replied that this was not the effect of the provision and went 
on to explain it. According to his explanation, there were, 
for the purposes of the remedial provisions of the Act, just 
two kinds of discharge: discharges for union activity (i.e., 
discharges violative of sections 8(a)(1) and 8(a)(3)), and 
discharges for cause. The Board was to be empowered to 
order reinstatement in the one kind of case but not in the 
other. 

“All this language does is simply to say exactly what 

the present rule is. If the Board finds that the man was 
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discharged for cause, that ts one possible outcome. If 
it finds that he was discharged for wnion activity, that 
is the other outcome. The Board must determine the 
facts in every case. For years it has had to determine 
in every case whether a man was discharged for cause 
or for union activity. In my opinion this language in 
no way changes the existing provision of law . . .” 93 
Cong. Ree. 6518 (1947) ; emphasis supplied. 

In short, if a discharge was not for what Senator Taft 


termed “union activity,” then it was for “cause” and the 
Board was to be without power to reinstate. This, as Sen- 
ator Taft said, was merely declaratory of existing law, for 
the decisions did not contain even a remote suggestion 
that the Board was empowered to reinstate an individual 
discharged for some legitimate reason. Since the provision 
only declared existing law, it was unobjectionable, and Sen- 
ator Taft inserted it, as he explained, because the House 
conferees wanted it (ibid.). 

Senator Taft was not asked specifically whether the pro- 
vision would permit enforced reinstatement of an individual 
discharged for legitimate business reasons, but his explana- 
tion of the provision leaves no doubt (and could have left 
none in the minds of his colleagues) as to how he would 
have answered such a question. 

Neither its wording nor its rationale calls for a construc- 
tion of the provision which would permit enforced rein- 
statement of an individual discharged because of the legiti- 
mate discontinuance of the operations in which he was 
employed while forbidding reinstatement of a man dis- 
charged for smoking, and the explanation of the provision 
given by its principal proponent on the Senate Floor does 
not permit of such a construction. 

As this Court squarely held in Shamrock Dairy, supra, 
employees discharged because of their employer’s decision, 
prompted by legitimate business considerations, to contract 
out their work “should not be reinstated.” 
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C. Im Requiring Resumption of the Discontinued Operations, the Order Imposes 
@ Hardship All Out of Proportion to the Benefit to Be Derived Therefrom 
end Constitutes an Abuse of Discretion. 

The Board is allowed a certain discretion in fashioning 


a remedy, but it is not privileged to abuse that discretion 
or to act capriciously. In this connection, section 10(e) of 
the Administrative Procedure Act requires the Court to 
“hold unlawful and set aside agency action, findings and 
conelusions found to be (1) arbitrary, capricious, an abuse 
of discretion, or otherwise not in accordance with law.” 
5 US.C. § 1009(e).- 

Fibreboard’s conduct, when it: made its contract with 
Fluor, was perfectly legal and valid according to the 
Board’s rule as then settled and as still settled a year and 
a half later when it was reaffirmed by the original Decision 
and Order in the instant case. Thus the Board’s Supple- 
mental Decision and Order, rendered three years after the 
event, constituted a retroactive application to Fibreboard 
of a change in what had theretofore been regarded as set- 
tled law. In these circumstances, the order is to be carefully 
scrutinized to make certain that it does not impose a hard- 
ship out of proportion to the public benefit to be derived 
therefrom. NERB v. E & B Brewing Company, 276 F.2d 
594 (6th Cir. 1960), cert. den. 366 U.S. 908 (1961) ; NZRB v. 
National Container Corp., 211 F.2d 525 (2d Cir. 1953); 
NIBB v. Guy F. Atkinson Co., 195 F.2d 141 (9th Cir. 1952). 

It is self-evident that a resumption by Fibreboard of 
operations which it abandoned because they were too costly 
would involve hardship. This would be true even if they 
had been abandoned only yesterday. But the fact is that 
they were abandoned three years before the Board came 
to its belated conclusion that there is a duty to bargain over 
the contracting of work, and that Fibreboard is required 
by the Supplemental Order and Decision to undergo the 
disruption and expense of turning the clock back three 
years. 
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If the Steelworkers are unwilling (as they have been in 
the past) to consider wages, hours and other terms and 
conditions of employment, which would render performance 
of the maintenance operations by Fibreboard financially at- 
tractive, then Fibreboard undoubtedly will revert to con- 
tracting and its resumption of the maintenance operations 
will have been a costly exercise in futility. 

Tf, on the other hand, the Steelworkers are willing to 
consider wages, hours and working conditions financially 
attractive to Fibreboard, it requires no three-year turnback 
of the clock to induce Fibreboard to bargain on that basis. 
As we have already observed, Fibreboard is interested in 
operating profitably, not in discriminating against the Steel- 
workers. 

In short, a simple order to bargain would serve fully the 
public interest, and the requirement that Fibreboard, prior 
to bargaining, reinstate the maintenance operations which 
it had abandoned three years earlier imposes a hardship 
out of all proportion to the benefit, if any, to be derived 
therefrom. In these circumstances, the requirement of rein- 
statement represents an abuse of discretion and should be 
vacated for that reason. NLRB v. E & B Brewing Company, 
NLBB v. National Container Corp., NLRB v. Guy F. Atkin- 
son Co., all supra. 

The truth of what we have said was recognized by the 
Board itself in Renton News Record, supra, which was de- 
cided only five months before issuance of the Supplemental 
Decision and Order herein and which, for purposes of the 
present discussion, is indistinguishable from the instant case. 
The respondents Renton and Bellevue had joined with three 
other publishers in forming a new concern to do the work 
of their composing rooms and, without bargaining with the 
union representing their employees, had contracted out that 
work to the new concern. Pursuant to its then recent dictum 
in Town and Country Manufacturing Company, the Board 
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held the respondents guilty of a refusal to bargain. How- 
| ever, the Board declined to order resumption by the re- 
spondents of their former operations or reinstatement of 
the individuals who had been employed therein because of 
the hardship which such an order would impose upon the 
' respondents and because the interests of other publishers 
not party to the proceeding would be affected. Indeed, it 
declined even to order that the respondents bargain re- 
garding termination of their operations; it ordered only 
that the respondents bargain “about the effects of the ter- 
| mination of operations upon the employees.” We do not 
' know why a requirement that Fibreboard resume mainte- 
' nance operations which it had abandoned three years before 
' because of their high cost should be regarded as imposing 
less of a hardship than would have been imposed upon 
Renton and Bellevue by a requirement that they resume 
performance of their composing room work. As for the 
fact that the interests of other publishers would be affected 
by such a requirement, so would Fluor’s interests (and the 
' interests of its employees and the unions representing 
' them) be affected by an enforced resumption by Fibre- 
board of its maintenance operations. 
We submit that the requirement that Fibreboard resume 
i its maintenance operations and reinstate the individuals 
' formerly employed therein goes far beyond the necessities 
i of the case and imposes a hardship out of all proportion to 
the benefit to be derived therefrom. 
: IV. The Board Erred in Denying Fibreboard's Petition to Reopen 
” the Case for Further Evidence. 
Associated with the question whether the Board acted 
' improperly in ordering resumption of Fibreboard’s main- 
tenance operations and reinstatement of the individuals 
' formerly employed therein is the further question whether 
the Board erred in denying Fibreboard’s petition to reopen 
the case for further evidence. It will be recalled that Fibre- 
board sought leave to prove that subsequent to the original 
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Decision and Order it had permanently discontinued its 
manufacture of floor covering materials and had moved its 
manufacture of roofing materials from the Emeryville plant 
to a new plant in another locality, all of which had sub- 
stantial effect upon the nature and extent of the mainte- 
nance operations at Emeryville. The Board took no action 
on Fibreboard’s petition until issuance of its Supplemental 
Decision and Order, wherein it denied the petition because 
“the issues raised therein are basically matters of com- 
pliance which are more properly treated at the compliance 
state of the proceedings.” 

Arguably, the requirement that Fiberboard resume its 
maintenance operations as formerly conducted by it at 
Emeryville embodies a requirement that it resume its un- 
profitable manufacture of floor covering materials and that 
it return to Emeryville the manufacturing operations now 
performed at Martinez. Fibreboard has no assurance that 
the foregoing argument will not be made in the event of 
enforcement. If it should decline to resume the manufacture 
of floor covering materials or to return its Martinez opera- 
tions to Emeryville, it would do so at the risk of being 
adjudged in contempt. This is a risk which it should not 
be required to assume by postponement of the question 
until the compliance stage of the proceedings. NLRB v. 
Biscayne Television Corp., 989 F.2d. 338 (5th Cir. 1961); 
NLRB v. United Wire & Supply Corp., 46 L.C. J 17, 998 (1st 
Cir., Dec. 31, 1962). 

Furthermore, the proof which Fibreboard proffered had 
to do with the nature and extent of the hardship which 
would be imposed by enforced resumption of its Emeryville 
maintenance operations, and, as shown in the preceding 
section of this brief, the nature and extent of that hardship 
had direct bearing upon the question of what the remedy 
should be. In this connection, the Board’s own opinion con- 
viets it of error, for while refusing to hear as immaterial 
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at that stage of the case Fibreboard’s proffered evidence 
' as to current operations, the Board nevertheless relied upon 
: what it supposed those operations to be in justifying its 
order of reinstatement. The order will not impose “an undue 
| or unfair burden,” the Board said, because “the record 
' shows that the maintenance operation is still being per- 
: formed in much the same manner as it was prior to the sub- 
: contracting arrangement.” The record, of course, showed 
' no such thing (it had been three years since any evidence 
had been taken), and Fibreboard had been denied an oppor- 
tunity to prove the contrary. 

In short, by failing to grant and by ultimately denying 
Fibreboard’s petition, the Board denied Fibreboard the 
right to disprove a factual premise upon which the Board’s 
order was in part based. 

’ V. The Board Disregarded Statutory Requirements in Failing to 
Give Notice of Its Intention to Reconsider and to Afford 

Fibreboard an Opportunity to be Heard Upon the Question 

Whether the Original Decision and Order Should Be Modified. 
It will be recalled that Fibreboard, after the filing of the 
' petitions for reconsideration, requested leave to argue 
| orally in the event that the petitions should be granted, 
but that the Board took no action upon the petitions or upon 
| Fibreboard’s request for oral argument, and gave no notice 
_ of any kind, until issuance of its Supplemental Decision 
and Order in which it simultaneously granted the petitions 
for reconsideration, denied Fibreboard’s request for argu- 
ment, and modified its original decision. 

Section 10(d) of the National Labor Relations Act (29 
U.S.C. § 160(d)), which is the source of the Board’s power 
i to modify or set aside an order previously made, provides 
that it may do so “upon reasonable notice.” Even if the 
requirement of “reasonable notice” could be satisfied by 
giving notice, and nothing more, of intention to reconsider 
an order, it would be true that the requirement was not 
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satisfied in the instant case; the Board gave no notice what- 
ever. To hold that the Board acted in accordance with law 
in the instant case would be to erase the requirement of 
notice from the statute. 

But the statute requires more than simple notice. Im- 
plicit in a requirement of notice of contemplated adminis- 
trative or judicial action is a requirement that the parties 
be afforded an opportunity to be heard; if this were not 
its meaning, then a requirement of notice would serve no 
purpose. Sims v. Greene, 161 F.2d 87 (3d Cir. 1947). Thus, 
although Rule 65(a) of the Rules of Civil Procedure, while 
forbidding issuance of a preliminary injunction “without 
notice to the adverse party,” does not in terms require that 
a hearing be afforded, such a requirement is implicit in 
the requirement of notice (ibid.). 

Section 5 of the Administrative Procedure Act provides: 

“Tn every case of adjudication required by statute 
to be determined on the record after opportunity for 
an agency hearing... 

(a) Persons entitled to notice of agency hearing 

shall be timely informed of (1) the time, place and 
nature thereof; (2) the legal authority and jurisdic- 

tion under which the hearing is to be held; and (3) 

the matters of fact and law asserted.” 5 U.S.C. § 1004. 

Section 2(d) defines “adjudication” as “agency process 
for the formulation of an order” and defines “order” as 
“the whole or any part of the final disposition . . . of any 
agency in any matter other than rule making.” 5 U.S.C. 
§ 1001(d). 

Under the foregoing provisions, Fibreboard was entitled, 
at the least, to a notice of the Board’s decision to recon- 
sider the case, specifying the issue to be reconsidered, and 
to an opportunity to be heard on that issue, whether by 
oral argument, brief, or both. If Fibreboard had been 
afforded that opportunity, its petition for a review by this 
Court might never have been necessary. 
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“VI. The Supplemental Decision and Order Was Not Issued with 
Reasonable Dispatch and Should Be Vacated for That Reason 
if for no Other. 
The Supplemental Decision and Order was issued three 
years after the issuance of the complaint, two years and 
ten months after issuance of the Intermediate Report, and 
one and one-half years after issuance of the original Deci- 
sion and Order. 
Section 6(a) of the Administrative Procedure Act pro- 
vides: 
“Every agency shall proceed with reasonable dis- 
patch to conclude any matter presented to it except 
that due regard shall be had for the convenience and 
necessity of the parties or their representatives.” 
5 U.S.C. § 1005(a). 
The foregoing provision “is no precatory declaration” 
: but “is an enforceable command” (Deering, Milliken, Inc. 
: v. Jonhston, 295 F.2d 856, 861 (4th Cir. 1961) ), and requires 
‘ that the Supplemental Decision and Order be set aside as 
' having been rendered without observance of the procedure 
| required by law (Administrative Procedure Act, §10(e), 
5 U.S.C. § 1009(e)). 
The fact that the Board was equally divided was not a 
good reason for the delay but a bad one. It could not have 
taken a year and a half to determine that the views of mem- 
| bers Leedom and Rogers remained unshaken by the peti- 
‘ tions for reconsideration. The universal practice of review- 

ing courts and of administrative agencies, when the mem- 

bership of the court or agency is equally divided upon a 
‘ matter before it, is to deny relief from the order or deci- 
‘ gion under attack. 5B CJS Appeal—Error, § 1844(b). This 
‘ has been the procedure heretofore followed by the Board 
itself. See Shamrock Dairy, Inc., swpra, 124 NLRB at 
501-502. 

If the Board preferred, as it apparently did, to assign 
the case to a panel of three rather than follow the usual 
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practice of affirmance because of a deadlock, we can think 
of no good reason for its waiting a year and a half to do so. 

The Board, proceeding with reasonable dispatch, should 
have disposed of the petitions for reconsideration within 
a few months at most after they were filed. In this connec- 
tion, it may be noted that the Board itself has held to be 
untimely a petition for reconsideration filed five months 
after issuance of a decision. Harcourt and Co., 98 NLRB 
1333 (1952). If reasonably prompt action upon the petitions 
would have meant their denial by an equally divided Board, 
then the petitions should have been so denied. We can think 
of no possible excuse for a delay of a year and a half in 
acting thereon. 

We submit that the Board’s delay violated the require- 
ment that matters be concluded with “reasonable dispatch” ; 
to hold otherwise would be to hold that the requirement is 
without meaning. 

CONCLUSION 

We submit that the Supplemental Decision and Order 
should be vacated without remand. No purpose would be 
served by remanding the case to the Board for a finding 
upon the question whether Fibreboard refused to discuss 
its decisions to contract out the work, for the evidence would 
not support an affirmative finding on that question. Further- 
more, Fibreboard was not under a duty to bargain over 
its decision. Aside from the foregoing, the Board failed 
to act with reasonable dispatch, and the Board cannot now 
remedy that failure. 

Tf the Court disagrees with the foregoing, we submit that 
it should remand the case for a finding upon the question 
whether Fibreboard refused to discuss its decision, for the 
taking of evidence regarding the changes in the Emeryville 
operations which occurred after the original Decision and 
Order, and for reconsideration of the case, after appropri- 
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ate notice and hearing, in the light of the foregoing finding 
and evidence. 
If the Court disagrees with all of what has just been said, 
' it should at the very least vacate the Order insofar as it 
requires Fibreboard to resume its former maintenance oper- 
' ations and to reinstate its former maintenance employees. 


Respectfully submitted, 
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STATUTES INVOLVED 
National Labor Relations Act 

“Sec. 8. 
* * *. ~ * * * 
“(d) For the purposes of this section, to bargain collec- 
tively is the performance of the mutual obligation of the 
: employer and the representative of the employees to meet 
‘ at reasonable times and confer in good faith with respect 
: to wages, hours, and other terms and conditions of employ- 
‘ ment, or the negotiation of an agreement, or any question 
i arising thereunder, and the execution of a written contract 
: incorporating any agreement reached if requested by either 
i party, but such obligation does not compel either party to 


| agree to a proposal or require the making of a concession 
”? 


* * * * * o > 
“Sec. 10. 
. * * * * * * 
“(e) . . . If upon the preponderance of the testimony 
taken the Board shall be of the opinion that any person 
named in the complaint has engaged in or is engaging in 
any such unfair labor practice, then the Board shall state 
: its findings of fact and shall issue and cause to be served 
i on such person an order requiring such person to cease and 
desist from such unfair labor practice, and to take such 
: affirmative action including reinstatement of employees 
with or without back pay, gs will effectuate the policies of 
this Act... . No order of the Board shall require the rein- 
| statement of any individual as an employee who has been 
suspended or discharged, or the payment to him of any 
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back pay, if such individual was suspended or discharged 
for cause... 

“(d) Until the record in a case shall have been filed in 
a court, as hereinafter provided, the Board may at any 
time, upon reasonable notice and in such manner as it shall 
deem proper, modify or set aside, in whole or in part, any 
finding or order made or issued by it.” 


Administrative Procedure Act 
“See.2. As used in this Act— 


s s * * * . * 
“(d) Order and Adjudication ‘Order’ means the whole 
or any part of the final disposition (whether affirmative, 
negative, injunctive, or declaratory in form) of any agency 
in any matter other than rule making but including licens- 
ing. ‘Adjudication’ means agency process for the formula- 
tion of an order.” 
* * . * s + . 

“See,5. Inevery case of adjudication required by statute 
to be determined on the record after opportunity for an 
agency hearing, except to the extent that there is involved 
(1) any matter subject to a subsequent trial of the law and 
the facts de novo in any court; (2) the selection or tenure 
of an officer or employee of the United States other than 
examiners appointed pursuant to section 11; (3) proceed- 
ings in which decisions rest solely on inspections, tests, or 
elections; (4) the conduct of military, naval, or foreign- 
affairs functions; (5) cases in which an agency is acting 
as.an agent for a court; and (6) the certification of employee 
representatives— 

“(g) Notice—Persons entitled to notice of an agency 
hearing shall be timely informed of (1) the time, place, and 
nature thereof; (2) the legal authority and jurisdiction 
under which the hearing is to be held; and (3) the matters 
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of fact and law asserted. In instances in which private per- 
sons are the moving parties, other parties to the proceeding 


‘ shall give prompt notice of issues controverted in fact or 


law; and in other instances agencies may by rule require 
responsive pleading. In fixing the times and places for 
hearings, due regard shall be had for the convenience and 
necessity of the parties or their representatives. 

“(b) Procedure.—The agency shall afford all interested 
parties opportunity for (1) the submission and considera- 
tion of facts, argument, offers of settlement, or proposals 
of adjustment where time, the nature of the proceeding, 
and the public interest permit, and (2) to the extent that the 
parties are unable so to determine any controversy by con- 
sent, hearing, and decision upon notice and in conformity 
with sections 7 and 8. 

“(¢) Separation of Functions—The same officers who 
‘preside at the reception of evidence pursuant to section 7 
‘shall make the recommended decision or initial decision 
irequired by section 8 except where such officers become 
‘unavailable to the agency. Save to the extent required for 
‘the disposition of ex parte matters as authorized by law, 
‘no such officer shall consult any person or party on any 
fact in issue unless upon notice and opportunity for all 
‘parties to participate; nor shall such officer be responsible 
ito or subject to the supervision or direction of any officer, 
‘employee, or agent engaged in the performance of investi- 
igative or prosecuting functions for any agency. No officer, 
‘employee, or agent engaged in the performance of investi- 
gative or prosecuting functions for any agency in any case 
‘shall, in that or a factually related case, participate or 
advise in the decision, recommended decision, or agency 
review pursuant to section 8 except as witness or counsel 
‘in public proceedings. This subsection shall not apply in 
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determining applications for initial licenses or to proceed- 

ings involving the validity or application of rates, facilities, 

or practices of public utilities or carriers; nor shall it be 
applicable in any manner to the agency or any member or 
members of the body comprising the agency. 

“(d) Declaratory Orders.—The agency is authorized in 
its sound discretion, with like effect as in the case of other 
orders, to issue a declaratory order to terminate a con- 
troversy or remove uncertainty.” 

s * * * * * * 
“See. 6. Except as otherwise provided in this Act— 
“(a) Appearance—Any person compelled to appear in 

person before any agency or representative thereof shall 

be accorded the right to be accompanied, represented, and 
advised by counsel or, if permitted by the agency, by other 
qualified representative. Every party shall be accorded the 
right to appear in person or by or with counsel or other 
duly qualified representative in any agency proceeding. So 
far as the orderly conduct of public business permits, any 
interested person may appear before any agency or its 
responsible officers or employees for the presentation, ad- 
justment, or determination of any issue, request, or con- 
troversy in any proceeding (interlocutory, summary, or 
otherwise) or in connection with any agency function. Every 
agency shall proceed with reasonable dispatch to conclude 
any matter presented to it except that due regard shall be 
had for the convenience and necessity of the parties or 
their representatives. Nothing herein shall be construed 
either to grant or to deny to any person who is not a lawyer 
the right to appear for or represent others before any: 


agency or in any agency proceeding.” 
* + * . * ° * 
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“Sec. 10. 
*. 7 *. *. * * * 
“(e) Scope of Review.—So far as necessary to decision 
‘and where presented the reviewing court shall decide all 
‘relevant questions of law, interpret constitutional and 
statutory provisions, and determine the meaning or ap- 
‘plicability of the terms of any agency action. It shall (A) 
compel agency action unlawfully withheld or unreasonably 
‘delayed; and (B) hold unlawful and set aside agency action, 
findings, and conclusions found to be (1) arbitrary, capri- 
‘cious, an abuse of discretion, or otherwise not in accordance 
, with law; (2) contrary to constitutional right, power, privi- 
lege, or immunity; (3) in excess of statutory jurisdiction, 
‘authority, or limitations or short of statutory right; (4) 
‘without observance of procedure required by law; (5) un- 
‘supported by substantial evidence in any case subject to 
‘the requirements of sections 7 and 8 or otherwise reviewed 
‘on the record of an agency hearing provided by statute; 
‘or (6) unwarranted by the facts to the extent that the facts 
are subject to trial de novo by the reviewing court. In mak- 
‘ing the foregoing determinations the court shall review the 
whole record or such portions thereof as may be cited by 
‘any party, and due account shall be taken of the rule of 
prejudicial error.” 
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QUESTIONS PRESENTED 


1. Whether the Board’s conclusion that Fibreboard was 
guilty of a refusal to bargain with the charging unions over 
its decision to contract out the maintenance work at its Em- 
eryville plant (a) is adequately supported by findings of 
fact and (b) is supported by substantial evidence on the rec- 
ord as a whole. 

2. Whether Fibreboard was under a duty to bargain with 
the charging unions over its decision to contract out the said 
maintenance work. 

3. Whether the Board erred or exceeded its powers in 
ordering that Fibreboard resume its said maintenance oper- 
ations and reinstate the individuals formerly employed 
therein with back pay from the date of the supplemental 
decision and order. 

4. Whether the Board erred or exceeded its powers in 
granting the charging unions’ petition for reconsideration 
and modifying its original decision and order without hav- 
ing given notice of its intention to do so and without having 
afforded an opportunity for hearing upon the proposed 
modification and whether the proceedings had before the 
Board were valid and proper. 

5. Whether the Board acted upon the petitions or mo- 
tions for reconsideration of its original decision and order 
and issued its supplemental decision and order with reason- 
able dispatch as required by the Administrative Procedure 
Act. 

6. Whether the Board abused its discretion under Sec- 
tion 10(c) of the Act by failing to order backpay to em- 
ployees displaced by Fibreboard’s contracting out of the 
maintenance work from the date of their displacement to 
the date of the Board’s supplemental decision and order. 

7. Whether the Board should have found that Fibreboard 
violated Section 8(a) (3) of the Act as alleged by the com- 
plaint. 
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Replacing One Group of Employees, Represented by One 
Union, With Another Group, Represented by Other 
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— Suited States Court of Appeals 


For the District of Columbia Circuit 
No. 17,275 


East Bay. Union or Macuimists, Locat 1304, 
Unrrep STEELWORKERS OF decree AFL-CIO, ET AL., 
Petitioners, 


Nationat Lazor oe Boarp, 
Respondent, 
FrsresoarD PaPER PropucTs CorPoraTION, 
Intervenor. 


No. 17,468 


FrereBOARD PAPER eos CorPORATION, 
Petittoner, 
NATIONAL Lazor ce Boarp, 
Respondent, 
East Bay Union oF Macuinists, Locar 1304, 


Unrrep STeetworKers or America, AFL-CIO, er Ar., 
Intervenors. 


ON PETITIONS TO REVIEW AND CROSS-PETITION FOR 
ENFORCEMENT OF A DECISION AND ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 


BRIEF FOR PETITIONERS IN NO. 17,275 AND 
INTERVENORS IN NO. 17,468 


JURISDICTIONAL STATEMENT 


These consolidated cases are before the Court on petitions 
to review, and a cross-petition to enforce, a final order of the 
National Labor Relations Board. In No. 17,275, the United 
Steelworkers of America, AFL-CIO and its Local 1304, 
known as East Bay Union of Machinists (hereinafter jointly 
referred to-as ‘the Union), who were the charging parties 
before the Board, seek review of those aspects.of the Board’s 
decision and order which were unfavorable tothem. In No. 
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17,468, Fibreboard Paper Products Corporation, the re- 
spondent before the Board, seeks review of those aspects of 
the decision and order which were unfavorable to it. The 
Board, in the latter case, has filed a cross-petition for en- 
forcement of its order. The Union has been permitted to 
intervene in No. 17,468, and the Company has been per- 
mitted to intervene in No. 17,275. This Court has jurisdic- 
tion under Sections 10(e) and 10(f) of the National Labor 
Relations Act, 29 U.S.C. §§ 160 (e), (f). 


STATEMENT OF THE CASE 


1. The Parties 


Fibreboard Paper Products Corporation is a manufac- 
turer of building supplies, including paint, insulation and 
roofing materials, operating twenty plants in the western 
portion of the United States. The plant involved in this 
case is located at Emeryville, California, and regularly ships 
a substantial volume of finished goods in interstate com- 
merce (J.A. 46). 

The Union, until the events to be described below, had 
been for more than 20 years the exclusive bargaining agent 
of a unit at the Emeryville plant consisting of the mainte- 
nance mechanics and machinists, their helpers, working 
foremen, firemen and engineers in the powerhouse, and the 
storekeeper in the central supply and store room (J.A. 46). 


2. The Events 

On May 26, 1959, the Union notified the Company of its 
desire to modify the collective bargaining agreement which 
was then in effect between the parties (JA. 152). This 
notice was given pursuant to the following provisions of that 
agreement: 


“This Agreement shall continue in full force and ef- 
fect to and including July 31, 1959, and shall be con- 
sidered renewed from year to year thereafter between 
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the respective parties unless either party hereto shall 
give written notice to the other of its desire to change, 
modify, or cancel the same at least sixty (60) days prior 
to expiration. 

“Within fifteen (15) days after notice of reopening is 
given, the opening party shall submit a complete and 
full list of all proposed modifications. All other sec- 
tions shall remain in full force and effect. Negotiations 
shall commence no later than forty-five (45) days prior 
to the anniversary date of the Agreement unless other- 
wise mutually changed” (J.-A. 47). 

The Company acknowledged receipt of the notice by a letter 
dated June 2, in which it stated that “we will contact you at 
a later date regarding a meeting for this purpose” (J-A. 
153). 

On June 15, in accordance with the agreement, the Union 
sent the Company a list of its proposed modifications (J.A. 
153-55). 

Despite its statement that it would do so, the Company 
did not contact the Union to set a meeting date. The Union 
made several efforts to schedule a meeting, all of which were 
unsuccessful (J-A. 49). Finally, on July 27, just four days 
before the July 31 deadline, the Company’s director of in- 
dustrial relations, Mr. Thumann, telephoned the Union’s 
representatives and told them that he had “a matter of con- 
siderable import” to discuss with them (J.A. 75). A meet- 
ing was arranged for that evening at a local restaurant. 
When the Union’s representatives arrived, Thumann 
handed them a letter announcing that Fibreboard had 
“reached a definite decision” to “let out” its maintenance 
work to an independent contractor, effective August 1, 1959, 
and that “negotiations for anew contract would be pointless” 
(J-A. 155-56). Mr. Thumann then described to the Union’s 
representatives the “termination” benefits which Fibreboard 
intended to pay to its employees who would be displaced. 
He stated that a contractor had not yet been chosen, but 
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promised to inform the Union when that decision was made. 
The meeting concluded with an understanding that the par- 
ties would meet again on July 30 (J-A.50-51). 

The next day, Mr. Thumann notified the Union that the 
contract had been awarded to Fluor Maintenance, Inc. 
(J.A. 51). 

On July 29, the Union wrote a letter to the Company in 
which it pointed out that there was still an agreement in 
effect between the parties, that the Company had not given 
any 60-day notice of its desire to cancel that agreement, and 
that according to its terms the agreement would remain in 
effect for another year, subject only to the Company’s duty 
to bargain with respect to the modifications proposed by the 
Union (J.A.51). 

On July 30, a meeting between the Union’s negotiating 
committee and a Company committee took place. At the 
beginning of that meeting, Mr. Thumann handed the Union 
committee a letter responding to the Union’s letter of the 
previous day. In it, the Company took the position that the 
agreement would automatically expire on July 31, that the 
agreement did not in any event prohibit the contracting out 
of work, and that “since we will have no employees in the ~ 
bargaining unit covered by our present Agreement, negotia- 
tion of a new or renewed Agreement would appear to us to 
be pointless” (J.A. 52-53). The Union committee then 
stated that it wished to negotiate with respect to its pro- 
posed modifications of the agreement, but the Company ad- 
hered to its position that this would be “pointless” (J-A. 84). 

When asked to explain the reasons for its decision, Mr. 
Thumann stated that he had on several occasions in the past 
explained to the Union, with the aid of charts and statistics, 
“just how expensive and how costly our maintenance work 
was and how it was creating quite a terrific burden upon the 
Emeryville plant.” He also stated that “other unions on 
that property had joined hands with management in an 
effort to bring about an economical and efficient operation” 
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and that “we had not been able to attain that in our discus- 
sions with this particular Local” (J.A. 85). 

In reply to a proposal that the Company agree to con- 
tinue to have members of the Union perform the mainte- 
nance work after the contractor took over, Mr. Thumann 
stated that “that could not be done as we had entered into 
this contracting of maintenance work for economy and ef- 
ficiency of operation, and for us to tie the contractor’s hands 
in any fashion, shape or form would be senseless” (J.A. 89). 
He did suggest, however, that the former Fibreboard em- 
ployees could apply for employment with Fluor. He said 
that he had informed Fluor that “we have some very capable 
maintenance people in all crafts,” and that Fluor had indi- 
cated that it was willing to consider hiring former Fibre- 
board employees (J.A. 88). 

At the conclusion of the meeting, Mr. Thumann wrote on 
the attendance sheet, next to the names of the management 
representatives: 

“These representatives of Fibreboard are not in at- 
tendance for Contract Negotiations but to restate their 
opinion that negotiations for a new contract would be 
pointless in view of management’s intention to contract 
out powerhouse and maintenance work” (J.A. 159, 89). 


On July 31, each maintenance employee was given a no- 
tice of termination (J.-A. 56). On the same day, the Union 
began to picket the plant. At midnight, Fluor’s employees 
began performing the work formerly performed by the mem- 
bers of the bargaining unit (J.A. 56). 


3. The Nature of the Arrangement Between Fibreboard and 
Fluor 
The nature of the arrangement between Fibreboard and 
Fluor was not discussed in any detail either by the Trial Ex- 
aminer or the Board, but it is fully revealed in two docu- 
ments which are in the record: Fluor’s formal proposal to 
Fibreboard (J.A. 139) and the actual contract which was 
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executed on August 4 (J.A. 163). An examination of these 
two documents makes clear that this was not an ordinary 
“contracting out” arrangement, wherein one party discon- 
tinues a function of its business and thereafter relies on an 
independent contractor for fulfillment of that function. For 
Fluor undertook only one basic obligation: to “furnish all 
labor, supervision and office help required for the perform- 
ance of maintenance work, operation of the boiler plant, and 
minor alteration and minor construction work . . . as 
Owner shall from time to time assign to Contractor . . .” 
(J-A. 160). Fluor’s only other responsibility was to furnish, 
at Fibreboard’s expense, such tools, supplies and equipment 
as Fibreboard ordered, “it being understood, however,” that 
Fibreboard “shall ordinarily do its own purchasing of tools, 
supplies and equipment” (J.A. 160). 

Fibreboard agreed to reimburse all of Fluor’s costs, in- 
cluding wages, fringe benefits, payroll taxes, travel and sub- 
sistence expenses, utilities, telephone, telegraph, stationery, 
Workmen’s Compensation insurance, permits, licenses, fees, 
and such tools and equipment as Fibreboard did not fur- 
nish. In addition, Fibreboard agreed to pay Fluor a fixed 
fee of $2250 per month ($27,000 per year) (J-A. 161-62). 
The contract was terminable by Fibreboard at any time 
upon sixty days’ written notice (J.A. 160). 

Fluor made clear in its proposal that its personnel would 
work entirely under the direction of Fibreboard’s manage- 
ment. Thus, it stated: 


“We propose that our day-to-day operations will be a 
functioning component of your organization, subject to 
your over-all direction. Further, we propose that the 
inspection of our work completions would be under the 
direction of Fibreboard” (J.A. 145). 


It also stated: 


“Our superintendent will, in all practical purposes, 
report to Fibreboard plant management. He will be- 
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come an integral part of your operating organization 
and will work energetically and cooperatively toward 
accomplishing your management orders and objec- 
tives” (J.A. 141). 


Finally, it stated: 


“Our recommendations for supervisors are always 
submitted to your management for consideration and 
appraisal of their background of experience and quali- 
fications before any assignments are made. The num- 
ber of supervisors and office overhead is always under 
your direct control and subject to your approval in ac- 
cordance with the assigned work load. This force is 
quite flexible and subject to modification to meet the 
day-to-day efficiency requirements” (J.A. 140-41). 


In its proposal to Fibreboard, Fluor emphasized the ad- 
vantageous relationships it had with certain labor organi- 
zations (other than those involved in this case). It tendered 
to Fibreboard a sample of the type of labor contract which it 
had negotiated elsewhere, and which it had been assured of 
obtaining for Fibreboard as well. It pointed out in detail 
the advantages which such an agreement would provide: 


“This type of labor contract makes available the 
skilled craftsmen who are familiar with maintenance 
and construction work but eliminates many of the labor 
problems encountered when owners perform mainte- 
nance with their own crews or with subcontractors who 
use Building Trades working conditions. Examples of 
benefits in this type of proposed contract are: 


“Flimination of most of the fringe benefits, such as 
travel time, subsistence, vacation pay, sick leave, ter- 
mination pay, paid holidays, etc. 

“We retain the right of complete selection and de- 
termination of a craftsman’s ability and production. 
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“Right to terminate employees or reduce work 
forces at any time. 

“Mixed crew assignments with considerable juris- 
dictive assignment latitude. 

“Elimination of any work quotas or work slow- 
down methods. 

“Maximum utilization of man-hour savings, tools 
or equipment. 

“Right to enforce high rates of production from all 
maintenance employees” (J.A. 146-47). 


Fluor also stated that “labor has assured us of a coopera- 
tive endeavor that will give us greater production through 
our labor forces which will result in giving Fibreboard a 
lower cost on their maintenance work” (J.A. 147). 


4. The Proceedings Before the Board 


Upon charges filed by the Union, the Regional Director 
of the NLRB, on September 2, 1959, issued a complaint 


alleging that the Company, by its actions, had discrim- 
inated in regard to the hire, tenure, terms or conditions of 
employment of its maintenance employees, thereby discour- 
aging membership in the Steelworkers Union, in violation of 
Section 8(a) (3) of the Act; had interfered with, restrained 
and coerced its employees in the exercise of their right to 
engage in concerted activities, in violation of Section 8(a) 
(1) of the Act; and had failed to bargain in good faith, in 
violation of Section 8(a) (5) of the Act (J.A. 5-9). Anan- 
swer was duly filed by the company (J.A. 10), and on Sep- 
tember 21 and 22, 1959, the matter was heard before Trial 
Examiner Howard Myers. 

On November 27, 1959, the Trial Examiner issued his 
Intermediate Report and Recommended Order (J.A. 44). 
He found the facts to be essentially as we have described 
them above, except that he made no detailed findings as to 
the nature of the arrangement between Fibreboard and 
Fluor. 
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After discussing the facts, the Trial Examiner devoted 
most of his opinion to the question of whether the company’s 
action was “illegally motivated” (J.A. 56). He concluded 
that the company made its decision after extensive cost 
studies, and on the basis of a good faith business judgment 
that it could save a substantial sum of money by having 
Fluor perform the maintenance work formerly performed by 
Fibreboard’s employees. The Trial Examiner did not dis- 
cuss the question of whether the arrangement with Fluor 
was anything more than a device for replacing one group of 
employees, represented by one union, with another group 
represented by other unions willing to agree to terms and 
conditions more favorable to Fibreboard, and whether this 
was not the sole source of the expected savings. He simply 
held that since there was an economic motive for the em- 
ployer’s action, it was not a violation of Sections 8(a) (1) 
and (3) of the Act (J.-A. 58-60). 

On the question of whether the employer violated its duty 
to bargain with the Union, the Trial Examiner held that the 
Company was under no obligation to give notice of a desire 
to terminate the collective bargaining agreement because it 
“terminated” by its own terms on July 31, 1959, and that the 
employer had no duty to bargain about a new contract since 
the bargaining unit ceased to exist after July 31. He found 
that the Company had satisfied its obligation to bargain with 
respect to the benefits which the employees would receive on 
termination (J.A. 60-61). He did not discuss at all the ques- 
tion of whether the Company was obligated to bargain with 
respect to its decision to contract out the maintenance work. 

All parties filed exceptions to the Trial Examiner’s Report 
with the Board. On March 27, 1961, the Board rendered 
its first Decision and Order in this case (J-A. 35). In it, 
the Board agreed with the Trial Examiner in his conclu- 
sions, and then turned to a question ignored by the Trial Ex- 
aminer—whether the Company had a duty to bargain with 
the Union as to its decision to contract out the maintenance 
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work. On this question the Board held, Member Fanning 
dissenting, that the Act does not require an employer to bar- 
gain about a decision to terminate employees, but only about 
the rights and benefits to be accorded employees upon ter- 
mination. It conceded that there were cases in which the 
Board had held that there is a duty to bargain with respect 
to the elimination of jobs, but concluded that that duty 
exists only where such action has an effect on the employ- 
ment conditions of employees remaining in the unit (J.A. 
38). In other words, the Board held that an employer must 
bargain with the representatives of its employees when it 
proposes to contract out the work of part of a bargaining 
unit, but not when it proposes to contract out the work of an 
entire bargaining unit. 


Member Fanning, in his dissent (J.-A. 39), did not accept 
this distinction. He noted that his dissent was merely “a 
restatement of what is already the law by virtue of the Su- 


preme Court’s decision in the Railway Telegraphers case 
[362 U. S. 330],” and that, moreover, the elimination of 
jobs had been held to be a mandatory subject of collective 
bargaining in a series of prior Board decisions. 


The Union and the General Counsel both petitioned the 
Board for reconsideration of its decision. In September, 
1962, the Board issued a Supplemental Decision and Order 
in which it reconsidered that portion of its original decision 
dealing with the alleged violation of Section 8(a) (5), and 
held that contracting out is a mandatory subject of bargain- 
ing. It adopted the views expressed in the dissenting opin- 
ion of Member Fanning in the original decision, as well as 
the reasoning of its intervening decision in Town and Coun- 
try Mfg. Co., 136 N.L.R.B. No. 111, 49 LR.R.M. 1918 
(1962), in which it had held that the contracting out of 
" work is a subject on which employers are required to bar- 
gain. It stated that “we do not . . . believe that the issue 
presented is one within the Board’s discretion. In our opin- 
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ion, the question is foreclosed by the Supreme Court’s deci- 
sion in the Telegraphers and other cases” (J.A. 21). 

Member Rodgers dissented (J.A. 28), adhering to the 
views expressed in the Board’s original decision. 

In fashioning a remedy for Fibreboard’s refusal to bar- 
gain, the Board noted that it would be futile simply to order 
it to “cease and desist,” or to bargain about a fait accompli. 
Accordingly, in addition to issuing a cease and desist order, 
it ordered Fibreboard to reinstitute its maintenance opera- 
tion, reinstate the ousted employees, and bargain with the 
union. It further ordered Fibreboard to make the employees 
whole for the loss of earnings suffered “as a result of Re- 
spondent’s unlawful action in bypassing their bargaining 
agent and unilaterally subcontracting their jobs out of ex- 
istence” (J.A. 25). However, the Board limited its back pay 
award only to the period commencing with the date of its 
supplemental decision and order, on the ground that “an the 
special circumstances of this case where the Board, upon re- 
examination of the relevant legal principles, has reversed its 
own prior determination . . . we believe it would be wholly 
inequitable to hold Respondent liable for back-pay from the 
date it initially terminated the employment of the individuals 
here involved” (J.A. 26, n. 21). 


5. The Issues Raised by the Petitions for Review 

The Union, by its petition in No. 17,275, seeks review of 
the Board’s failure to find that the arrangement between 
Fibreboard and Fluor, and the discharges made pursuant 
thereto, constituted a violation of Sections 8(a) (1) and (3) 
of the Act; and of the Board’s denial of back pay for the 
period prior to the supplemental decision and order. 

The Company, by its petition in No. 17,468, seeks review 
of the Board’s decision that it has violated Section 8(a) (5), 
and of the order fashioned by the Board to remedy that 
violation. In addition, it raises two procedural questions: 
whether the Board can grant reconsideration and modify a 
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prior decision without affording an opportunity for hearing; 
and whether the Board issued its supplemental decision and 
order with reasonable dispatch. 


STATUTES INVOLVED 


Section 7 of the National Labor Relations Act, 29 US.C. 
§ 157 provides as follows: 


“Sec. 7. Employees shall have the right to self-or- 
ganization, to form, join, or assist labor organizations, 
to bargain collectively through representatives of their 
own choosing, and to engage in other concerted activ- 
ities for the purpose of collective bargaining or other 
mutual aid or protection, and shall also have the right 
to refrain from any or all of such activities except to 
the extent that such right may be affected by an agree- 
ment requiring membership in a labor organization as 
a condition of employment as authorized in Section 
8(a) (3).” 


Section 8 of the National Labor Relations Act, 29 U.S.C. 
§ 158 provides in pertinent part as follows: 


“Sec. 8. (a) It shall be an unfair labor practice for 
an employer— 

(1) to interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in Section 7; 

* * * * 

(3) by discrimination in regard to hire or tenure 
of employment or any term or condition of employ- 
ment to encourage or discourage membership in any 
labor organization: . . . 

* * 


* * 


(5) to refuse to bargain collectively with the rep- 
resentatives of his employees, subject to the provi- 
sions of Section 9(a). 

* 


* * * 
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(d) For the purposes of this section, to bargain col- 
lectively is the performance of the mutual obliga- 
tion of the employer and the representative of the 
employees to meet at reasonable times and confer in 
good faith with respect to wages, hours, and other 
terms and conditions of employment. . . .” 


Section 10(c) of the National Labor Relations Act, 29 
U.S.C. §160(c) provides in pertinent part as follows: 


“. . . If upon the preponderance of the testimony 
taken the Board shall be of the opinion that any per- 
son named in the complaint has engaged in or is en- 
gaging in any such unfair labor practice, then the 
Board shall state its findings of fact and shall issue 
and cause to be served on such person an order re- 
quiring such person to cease and desist from such un- 
fair labor practice, and to take such affirmative ac- 
tion including reinstatement of employees with or 
without back pay, as will effectuate the policies of 
this Act: .. .” 


STATEMENT OF POINTS 


Since these cases have been consolidated, and cross-mo- 
tions for intervention have been granted, we will deal with 
the issues in their logical order, rather than the order in 
which they are raised by the petitions. The points upon 
which we intend to rely are as follows: 

1. The Board erred in failing to examine the nature of 
the arrangement between Fibreboard and Fluor, and in 
failing to find that it was no more than a device for replac- 
ing one group of employees, represented by one union, with 
another group, represented by other unions, in violation of 
Section 8(a) (3) of the Act. 

2. The Board correctly held that contracting out is a 
mandatory subject of collective bargaining, and that Fibre- 
board violated its duty to bargain in this case. 
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3. The remedy provided in the Board’s order—reinstitu- 
tion of Fibreboard’s maintenance operations and reinstate- 
ment of the employees with back pay—is the only remedy 
which will effectuate the policies of the Act. 

4. The Board abused its discretion in limiting back pay 
to the period subsequent to its supplemental decision and 
order. 


We do not know what arguments the Company will make 
with respect to the procedural issues raised by its petition, 
and we therefore are unable to deal with these issues in this 
brief. We shall reserve such comments as we may deem ap- 
propriate on these issues to our reply brief. 


SUMMARY OF ARGUMENT 
I. 


The Board erred in failing to find that Fibreboard’s action 
violated § 8(a) (3) of the Act. It is clearly a violation of 
Section 8(a) (3) for an employer to discharge employees 
because he dislikes the bargaining policies of their Union 
and replace them with employees belonging to other unions 
with whom he would rather deal. This is precisely what 
_ Fibreboard has done here, through its arrangement with 
Fluor. 


Fibreboard has not discontinued any of its operations. Its 
maintenance work is still performed on its premises, under 
its direction and control, with its tools and equipment, and 
at its cost. Fluor’s sole responsibility is to supply employees 
represented by other unions. In short, Fluor is not really 
an independent contractor at all, but a labor broker. The 
Board erred in failing to examine the true nature of the 
Fibreboard-Fluor arrangement, and in treating this as an 
ordinary “contracting out” case. 


The evidence clearly establishes that Fibreboard was dis- 
satisfied with the terms of employment negotiated by the 
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Steelworkers, and that it entered into the Fluor arrangement 
because Fluor promised to supply employees represented by 
unions which had “good workable contracts,” eliminating 
many of the benefits obtained by the Steelworkers. 


Fibreboard’s defense—that it entered into the Fluor ar- 
rangement for “economic” reasons (ie., reduced labor 
costs)—is unavailing in this type of case. In a true con- 
tracting out situation, the Board must determine whether 
the employer’s motive is “discriminatory” or “economic.” 
But where the “contracting out” arrangement is merely an 
artifice for discharging employees adhering to a Union 
whose bargaining policies the employer dislikes, it is inher- 
ently discriminatory. NLRB v. U: nited States Air Condt- 
_ tioning Corp., 302 F. 2d 280 (1st Cir. 1962). 


The Act provides a procedure which an employer who 
wants to reduce labor costs must follow. He first must bar- 
gain with his employees’ Union. The underlying premise 
of the Act is that in most cases the parties will, through bar- 
gaining, arrive at a mutually satisfactory solution. If, in 
the unusual case, the employer is unable to work out a sat- 
isfactory solution with the Union through collective bargain- 
ing, the authorities appear to say that he may then institute 
unilateral changes in the terms and conditions of employ- 
ment. The employer cannot substitute for this statutory 
procedure the simple device of discharging his employees 
and replacing them with others represented by unions pre- 
pared to meet his economic requirements. 


The implications for labor relations in this country if the 
Fibreboard-Fluor arrangement is permitted are profound. 
Whenever an employer is dissatisfied with the terms of em-/ 
ployment achieved by his employees through collective bar- 
gaining, he will have only to “contract out” the jobs and ob- 
tain new employees more to his liking. This ever-present 
threat will destroy employees’ bargaining power, and elim- 
inate the kind of bargaining contemplated by the Act. 
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Even if the Fluor arrangement were legitimate contract- 
ing out, Fibreboard violated Section 8(a) (5) of the Act, as 
the Board found, by failing first to bargain with the Union. 
Section 8(d) of the Act requires the parties to bargain col- 
lectively with respect to “wages, hours and other terms and 
conditions of employment.” No “condition of employment” 
is as important to an employee as the continued existence of . 
his job. And the Supreme Court has ruled that any manage- 
ment decision which would eliminate jobs is subject to the 
duty to bargain. Order of Railroad Telegraphers v. Chi- 
cago & N.W.R. Co., 362 U.S. 330 (1960). Of course, the 
duty to bargain does not preclude an employer from effec- 
tuating a bona fide decision to contract out work. It simply . 
prohibits him from taking such action until he has first bar- 
gained with the Union. 

Here the evidence clearly demonstrates that Fibreboard 
failed to bargain with the Union about its decision to con- 
tract out the maintenance work to Fluor. The Union was 
neither notified nor consulted until after the decision was 
made. Thereafter, Fibreboard continually repeated to the 
Union that the decision was final and irrevocable, and that 
further negotiations on behalf of the employees would be 


Ill. 


If we are correct in our contention that the discharge of 
the employees pursuant to the Fibreboard-Fluor arrange- 
ment constituted discrimination in violation of Section 8(2) 
(1) and (3) of the Act, the remedy provided by the Board 
of reinstatement with back pay is clearly correct. But even 
if, as the Board held, Fibreboard’s sole violation was its uni- 
lateral termination of the employees without bargaining 
with the Union, its remedy is equally appropriate. 

Section 10(c) of the Act requires the Board to order an 
offender “to take such affirmative action including reinstate- 
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ment of an employee, with or without back pay, as will effec- 
tuate the policies of the Act.” The Board’s remedy here is 
essential to effectuate the policies of the Act. 

Fibreboard’s employees lost their jobs because of Fibre- 
board’s unlawful, unilateral subcontracting of their jobs 
out of existence. Had Fibreboard first bargained with the 
Union, the likelihood is that a solution would have been 
reached enabling the employees to retain their jobs. Re- 
instatement with back pay is the traditional remedy applied 
to make whole employees wrongfully discharged. While it 
is conceivable, though unlikely, that bargaining might have 
failed to produce a compromise solution, and that Fibre- 
board might then have terminated the employees, the ben- 
efit of any doubt should be given to the wronged employees, 
not to the wrongdoer whose refusal to bargain made com- 
promise impossible. 

The Board properly concluded that a simple order com- 
pelling Fibreboard to bargain about a fait accompli would 
be worthless. In order to make bargaining meaningful, it 
is first necessary to restore the status quo ante, by ordering 
reinstitution of the maintenance operation and reinstate- 
ment of the unlawfully discharged employees. In fashion- 
ing this order, the Board was careful to note that, in light of 
the continued unchanged performance of the maintenance 
work, and Fibreboard’s ability to terminate its Fluor ar- 
rangement on short notice, the order would not impose an 
“wndue or unfair burden” on Fibreboard. 

The Board’s power in fashioning remedies to effectuate 
the policies of the Act is extremely broad. NLBB v. Seven- 
Up Co., 344 U. S. 344, 346-47 (1953). The remedy pro- 
vided here, being essential to effectuate those policies, is 
“proof against judicial challenge.” Id. at 347. 


IV. 


The Board abused its discretion in limiting its back pay 
award to the period subsequent to its supplemental decision 
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and order. The sole reason provided by the Board for this 
anomalous departure from its traditional orders is that its 
reversal of its own prior decision makes a normal back pay 
award “inequitable.” This explanation does not survive 
analysis. 

It is in the nature of the adjudicatory process—both of 
the Board and of the Courts—that decisions made at various 
levels are later reversed. But the law nowhere shelters the 
wrongdoer who happens to prevail somewhere along the 
way. The Board’s usual practice is to award full back pay 
when its decision exonerating an employer is reversed on 
appeal. Why should the result be different when the Board’s 
error is so egregious that it feels compelled to reconsider and 
correct it itself? 

The Board has recently declared that to toll back pay be- 
cause an intermediate opinion was favorable to an employer 
“undermines” the policies of the Act and is “antithetical to 
the fundamental aim of the Board’s remedial authority and 
powers.” A.P.W. Products, 137 N.L.R.B. No. 7, 50 
L.R.R.M. 1042. Yet that is precisely what it has done in 
this case. 

Moreover, even if the Board’s reversal of its prior decision 
were, as it claims, an “unusual circumstance” justifying an 
exception from the rule it enunciated in A.P.W., it would 
not justify the sweeping limitation of back pay made here. 
No reason is given, and none exists, for tolling back pay dur- 
ing the period from the commission of the unfair labor prac- 
tice until the Board’s first decision. The “unusual circum- 
stance” offered by the Board is its erroneous first decision. 
At best, this would justify tolling back pay only from the 
date of that decision until the date of the supplemental de- 
cision and order. 

The Board’s authority in fashioning remedies is extremely 
broad, but it may not be exercised “to achieve ends other 
than those which can fairly be said to effectuate the policies 
of the Act.” Seven-Up, supra, 344 U. S. at 347. Since 
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tolling of back pay has been found by the Board to “under- 
mine” the policies of the Act, and since the Board has ad- 
vanced no explanation which would justify its unique de- 
parture in this case, it is clear that the limitation of back pay 
is precisely the abuse of discretion recognized in Seven-Up 
as susceptible to judicial correction. 


ARGUMENT 


. THE BOARD ERRED IN FAILING TO EXAMINE 
THE NATURE OF THE ARRANGEMENT BE- 
TWEEN FIBREBOARD AND FLUOR, AND IN FAIL- 
ING TO FIND THAT IT WAS NO MORE THAN A 
DEVICE FOR REPLACING ONE GROUP OF EM- 
PLOYEES REPRESENTED BY ONE UNION, WITH 
ANOTHER GROUP, REPRESENTED BY OTHER 
UNIONS, IN VIOLATION OF SECTION 8(a)(3) OF 
THE ACT. 

If Fibreboard had simply terminated all of its mainte- 
nance employees because it disliked the collective bargain- 
ing policies of the Steelworkers Union and replaced them 
with another group which belonged to another union with 
which Fibreboard preferred to deal, there would be no ques- 
tion that it would have been guilty of violating Section 8 (a) 
(3) of the Act. The whole purpose of that Section is to 
prohibit an employer from hiring or firing employees on the 
basis of their membership or nonmembership in one union 
or another. Yet when we examine the nature of the ar- 
rangement between Fibreboard and Fluor—as the Board 
utterly failed to do—it becomes clear that this is precisely 
what took place in this case. Fluor simply undertook to 
provide Fibreboard with a group of employees who be- 
longed to unions which were willing to agree to terms and 
conditions of employment more favorable to Fibreboard 
than those which it had negotiated with the Steelworkers 
Union. When it is said that there was an “economic” basis 
for Fibreboard’s decision, this, and only this, is what is 
meant. 
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In a true contracting-out situation, an employer discon- 
tinues an operation formerly conducted by his own em- 
ployees and obtains the services previously performed or the 
products previously produced by that operation from an in- 
dependent contractor. For example, an employer may de- 
cide to discontinue his trucking department and ship his 
products by common carrier, or he may decide to discon- 
tinue operating a plant cafeteria and allow a restaurant op- 
erator to take it over. A manufacturer may decide to dis- 
continue making certain parts for his product and purchase 
them instead from another firm. When, in such cases, it is 
charged that the employer’s action violated Section 8(a) (3), 
the Board usually bases its determination on whether the 
employer’s decision was based on bona fide business con- 
siderations, or whether it was motivated by a desire to under- 
mine the collective bargaining representative of his em- 
ployees. Compare Marion Mills, 124 N.L.R.B. 56, 74 
(1959) (no violation) with Hugh Major Truck Service, 129 
N.L.R.B. 322 (1960) (violation). Such a determination is 
necessary because, in the absence of an unlawful purpose, 
an employer has the right (assuming, of course, he has sat- 
isfied his duty to bargain) to discontinue part or all of his 
business, or change the method by which it is conducted. 

The difficulty with the Board’s decision in this case is that 
it applied the usual test to a case which is not the usual case. 
Fibreboard did not discontinue any of its operations. The 
work which was formerly performed by the members of 
the bargaining unit is still being performed on Fibreboard’s 
premises, under Fibreboard’s direction and control, with 
Fibreboard’s tools and equipment, and at Fibreboard’s cost. 
The only essential difference is that it is being performed by 
different employees, represented by different unions. 

Fluor assumed none of the responsibilities which are ordi- 
narily exercised by an independent contractor who under- 
takes to provide a service or a product for another employer. 
It exercised no independent managerial responsibility, but 
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promised rather to work entirely under the direction of 
Fibreboard’s management. Fibreboard was to decide what 
work Fluor was to do, how many employees Fluor should 
supply, which supervisors Fluor would use. Fibreboard was 
to supply most of the tools and equipment. The business 
risks remained entirely with Fibreboard, since Fibreboard 
agreed to reimburse Fluor for all of its costs, and even re- 
leased Fluor of any liability for negligence (J.A. 163). 


In short, Fluor cannot be considered an independent con- 
tractor at all. It is simply a labor broker, which for a fixed 
fee agreed to furnish to Fibreboard the employees and super- 
visors needed by Fibreboard to perform its maintenance 
work. The arrangement, indeed, is not unlike a hiring hall 
agreement with a labor organization, except that, in addi- 
tion to furnishing personnel, Fluor takes care of the routine 
tasks connected with personnel administration. 


The net effect of the transaction is that Fibreboard has 
replaced one group of employees, represented by one union, 
with another group represented by another union. The 
reason that it decided to do this is clear from the record. 
Fibreboard felt that the terms and conditions of employment 
which the Steelworkers had successfully negotiated were un- 
duly costly to the company. Rather than attempt to nego- 
tiate more favorable terms and conditions, the company 
simply decided to bring in a new work force represented by 
unions which had “good workable contracts” which, accord- 
ing to Fluor’s proposal, provided the following benefits to 
Fibreboard: 

“Elimination of most of the fringe benefits, such as 
travel time, subsistence, vacation pay, sick leave, ter- 
mination pay, paid holidays, etc. 

“We retain the right to complete selection and deter- 
mination of a craftsman’s ability and production. 

“Right to terminate employees or reduce work forces 
at any time. 
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“Mixed crew assignments with considerable juris- 
dictional latitude. 

“Elimination of any work quotas or work slowdown 
methods. 

“Maximum utilization of man-hour savings, tools or 
equipment. 

“Right to enforce high rates of production from all 
maintenance employees” (J.A. 146-47). 

Mr. Thumann frankly told the Union at the July 30 meet- 
ing that the reason for the Company’s action was that the 
Union had not cooperated with the Company’s desire to re- 
duce its costs: 


“I said that in 1958 I had recited to the committee, 
with the aid of charts, the problems that we were hav- 
ing on the Emeryville properties in the cost of opera- 
tion, how other unions on that property had joined 
hands with management in an effort to bring about an 


economical and efficient operation, how we had not 
been able to attain that in our discussions with this par- 
ticular Local” (J.A. 85). 


And when the Union asked whether the Company would 
agree to permit it to continue to represent the employees 
after Fluor took over the work, the answer was that “we 
had entered into this contracting of maintenance work for 
economy and efficiency, and for us to tie the contractor’s 
hands in any fashion, shape or form would be senseless” 
(J-A. 89). This was a polite but clear way of saying that 
since the “economy and efficiency” which Fibreboard sought 
to achieve was to be derived solely from the elimination of 
the Union, it would defeat the entire purpose of the arrange- 
ment to bring the Union back as the representative of Fluor’s 
employees. 

Surely, the Board would not permit an employer to fire a 
group of employees who were trying to organize a union 
simply because the reason for the employer’s action was his 
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conviction that if a union were formed, it would raise his 
employment costs. Similarly, the Board should not permit 
Fibreboard to replace one group of employees represented 
by one union with another group represented by another 
union simply because it found the working conditions nego- 
tiated by the first union too costly. Obviously, the test 
which the Board applies in a true contracting-out case— 
was the employer’s purpose economic or discriminatory— 
cannot be applied in this case. In a true contracting out 
case, an employer is doing something which he has the right 
to do unless he is doing it for an unlawful purpose. But 
when an employer does something which he does not have 
the right to do under the Act, then the fact that the motive 
for such action might have been “economic” is simply ir- 
relevant. 

The case most similar to the present one is NLRB v. 
United States Air Conditioning Corp., 302 F. 2d 280 (1st 
Cir. 1962), enforcing Scott Mfg. Co., 133 N.LRB. 1012 
(1961). In that case, Ace Cabinet Corporation, a com- 
pany which was controlled by United States Air Condi- 
tioning (which in turn was controlled by one Glenn Way), 
shut down its manufacturing plant shortly after its em- 
ployees became unionized. A month later, Scott Manufac- 
turing Corporation, a newly formed company headed by 
‘Ace’s former sales manager, began operating the plant. An 
agreement was then made between Scott and Ace by which 
Ace purported to “subcontract” to Scott the manufacturing 
end of its business. Under the agreement Ace, like Fibre- 
board in the present case, was “responsible for the furnish- 
ing of quarters in which to work, all machinery required to 
do the work and all material required to do the work.” The 
agreement was terminable on 30 days’ notice (in the present 
case, it is terminable on 60 days’ notice). Ace exercised 
close supervision over Scott’s work and paid for Scott’s rent 
and utilities. Scott hired several of the former Ace em- 
ployees, but operated without any union, and paid approxi- 
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mately sixty cents per hour less in wages than Ace had paid. 

Neither the Board nor the Court had any difficulty pierc- 
ing the subcontracting veil, and concluding that this entire 
device was no more than a way of getting rid of the union- 
ized employees in violation of Section 8(a) (3) : 


“In sum, we believe that this record presents a classic 
example, as Justice Jackson put it in Southport Petro- 
leum Co. v. National Labor Relations Board, 315 U. S. 
100, 106 . . . of ‘merely a disguised continuance of 
the old employer,’ which artifice was resorted to in the 
instant case in an attempt to evade and avoid con- 
tractual and statutory bargaining rights” 302 F. 2d at 
283. 


Obviously, the same justification on which Fibreboard re- 
lied in the present case was available also to the employer in 
United States Air Conditioning. The “contracting-out” 
did result in a substantial savings in labor cost. But the 
Board in that case examined the nature of the alleged con- 
tracting-out, and found it to be no more than an elaborate 
smokescreen intended to hide what was really taking place 
—the scuttling of a union. See also Bon Hennings Log- 
ging Co., 132 N.L.R.B. 97 (1961), enforced in relevant 
part, 308 F. 2d 548 (9th Cir. 1962); E. C. Brown Co., 81 
N.LRB. 140 (1950), enforced, 184 F. 2d 829 (2d Cir. 
1950). Had it examined the nature of the “contracting 
out” in this case, it would necessarily have had to come to 
the same conclusion. 

To say that what Fibreboard did in this case is unlawful 
is not to say that the law requires Fibreboard to continue 
forever to bear employment costs which are unreasonably 
high. The Act provides a procedure for resolving problems 
of that kind—a procedure called collective bargaining. Con- 
trary to popular belief, unions are rarely so short sighted as 
to refuse to try to accommodate an employer who can dem- 
onstrate that he has a real economic problem. “Claims for 
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increased wages have sometimes been abandoned because of 
an employer’s unsatisfactory business condition; employees 
have even voted to accept wage decreases because of such 
conditions.” NLRB v. Truitt Mfg. Co., 351 U.S. 149, 152 
(1956). Employees, after all, are as deeply interested in 
their employer’s economic survival as is the employer him- 
self. Since no employer is capable of operating indefinitely 
at a loss, and no employer is interested in operating in- 
definitely without a reasonable profit, a union is compelled 
to listen to, and address itself to, the economic problems of 
the employers with which it deals. And if the employer is 
totally unable to work out a satisfactory solution through 
collective bargaining, the authorities appear to say that he 
is then free to make unilateral changes in the terms and con- 
ditions of employment. See NLRB v. United Brass Works, 
287 F. 2d 689, 697-98 (4th Cir. 1961); NLRB v. Andrew 
Jergens Co., 175 F. 2d 130, 136 (9th Cir. 1949). 

Thus, the Act does not leave the employer without re- 
course. But it does prohibit him from solving his problem 
by the simple device of discharging his employees, and re- 
placing them with employees represented by another union 
with which he prefers to deal, or with employees represented 
by no union at all. : 

Is it necessary, one might ask, to hold that what Fibre- 
board did in this case is absolutely prohibited by the Act? 
Is it not sufficient to say, as the Board said, that the em- 
ployer is required to bargain with the union before taking 
action such as is involved here? The answer, we submit, is 
clearly no. Although the Board has ordered Fibreboard to 
restore the status quo, and to bargain with the union, what 
kind of meaningful bargaining can take place if Fibreboard 
remains free, after bargaining to an impasse, to go right 
back to its Fluor contract? What choice does the union have 
but to accept whatever terms Fibreboard offers, if the alter- 
native is the loss of its bargaining rights, and the loss of em- 
ployment for the people it represents? 
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One needs no crystal ball to see the implications for labor 
relations in this country if the Fibreboard-Fluor arrange- 
ment is permitted to stand. There would soon be thousands 
of Fluors, offering employers in every industry the oppor- 
tunity to escape, quickly and painlessly, their contractual and 
statutory obligations to their employees. What, after all, 
does it take to provide the services which Fluor provides? 
Not capital, not know-how, not experience—just access to 
labor. And with the great pockets of unemployment which 
now exist in this country, labor is not difficult to find . 

We submit that even true contracting out—where the em- 
ployer actually relinquishes control of the operation con- 
tracted out—should be held to be an unfair labor practice if 
the employer’s sole purpose is to escape the terms and con- 
ditions of employment established (or to be established ) 
through collective bargaining. Admittedly, the Sixth and 
Seventh Circuits have taken the opposite view, holding that 
“an employer has a right to consider objectively and inde- 
pendently the economic impact of unionization of his shop 
and to manage his business accordingly. Fundamentally, if 
he makes a change in operation because of reasonably antici- 
pated increased costs, regardless of whether they are caused 
by or contributed to by the advent of a union or by some 
other factor, his action does not constitute discrimination 
within the provisions of section 8(a)(1), (3) and (5) of 
the Act.” Jays Foods, Inc. v. NLRB, 292 F. 2d 317, 320 
(7th Cir. 1961). Accord, NLRB v. Adkins Transfer Co., 
996 F. 2d 324 (6th Cir. 1955); NLRB v. Lassing, 284 F. 2d 
781 (6th Cir. 1960).* These decisions, in our view, go too 


1The Board does not appear to have taken a firm position on this 
issue. In each of the cases cited, the Board found a violation because 
the employer had contracted out the work without determining 
whether the Union would meet its economic demands. Whether the 
Board would find a violation in such cases if the Union refused to meet 
the employer’s demands was not indicated. Jays Foods, 129 N.L.R.B. 
690, n. 2; Lassing d/b/a Consumers Gasoline Stations, 126 NLRB. 
1049-51; Adkins Transfer Co., 109 NLRB. 956. 
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far. It is one thing to say that an employer can discontinue 
an operation and contract out its function if his reason for 
doing so is some natural economic advantage of the con- 
tractor, such as superior equipment, economies of scale, etc. 
But where the contractor’s sole advantage is lower terms 
and conditions of employment than those which the em- 
ployer negotiated with his employees’ bargaining representa- 
tive, the employer, if he gives work to the contractor, is sim- 
ply punishing his own employees for exercising their statu- 
tory right to bargain collectively. This, we submit, is con- 
trary to the policies of the Act. 

Fortunately, cases in which employees engage in true con- 
tracting out solely to avoid the terms and conditions of em- 
ployment established through collective bargaining are not 
likely to occur with great frequency. Employers are often 
reluctant to relinquish control over operations which are 
essential to the success of their business, and in many cases 
it is not possible or practical for them to do so. But if this 
Court affirms the Board’s decision in the present case, the 
result is likely to be catastrophic. For employers will be 
able to “contract out” without giving up any of the control 
which they need for the successful conduct of their business. 
True, they will first have to bargain about it, but the bar- 
gaining will not be that envisioned by the Act, for every 
union will know that it must accept its employer’s terms or 
perish. This result, we submit, is precisely what the Act 
was designed to prevent. 


Il THE BOARD CORRECTLY HELD THAT CON- 
TRACTING OUT IS A MANDATORY SUBJECT OF 
COLLECTIVE BARGAINING, AND THAT FIBRE- 
BOARD VIOLATED ITS DUTY TO BARGAIN IN 
THIS CASE. , . 

If, as we have contended above, Fibreboard’s action was 
simply a device for replacing one group of employees, rep- 
resented by a union whose bargaining policies Fibreboard 
disliked, with another group represented by unions which it 
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preferred, the issue of whether the Company violated its 
duty to bargain drops out of this case. There is no duty to 
bargain about unfair labor practices; there is a duty not to 
commit unfair labor practices. 

The Board, however, regarded Fibreboard’s action as a 
bona fide business decision, not in itself violative of the Act. 
It therefore had to reach the question of whether Fibre- 
board nevertheless violated the Act by taking its action uni- 
laterally, without bargaining with the representatives of the 
employees whose jobs were being eliminated. 

On this question the Board’s decision is clearly correct. 
Section 8(d) of the Act provides that the duty to bargain 
collectively includes the duty to “confer in good faith with 
respect to wages, hours and other terms and conditions of 
employment.” One cannot conceive a “condition of em- 
ployment” more vital to an employee’s interest than the 
continued existence of his job. And, as the Board noted in 
its decision, the Supreme Court’s recent decision in Order of 
Railroad Telegraphers v. Chicago & N.W.R. Co., 362 U.S. 
330 (1960) clearly holds that any management action which 
would eliminate jobs is subject to the duty to bargain. The 
precise issue in that case was whether a railroad employer is 
required by the Railway Labor Act (which contains a sub- 
stantially similar provision regarding the duty to bargain) to 
bargain over inclusion of a clause in the collective bargain- 
ing agreement prohibiting the abolition of any job without 
the consent of the union. The Court reasoned that: 

“The change desired . . . plainly referred to ‘con- 
ditions of employment’ of the railroad’s employees who 
are represented by the Union. The employment of 
many of these station agents inescapably hangs on the 
number of railroad stations that will be either com- 
pletely abandoned or consolidated with other stations. 
And, in the collective bargaining world today, there is 
nothing strange about agreements that affect the per- 
manency of employment” (362 U. S. at 336). 
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Subsequent to the Railroad Telegraphers decision, the Su- 
preme Court has had occasion to note that contracting-out 
is already a widespread subject of collective bargaining. 
United Steelworkers of America v. Warrior & Gulf Naviga- 
tion Co., 363 U. S. 574 (1960). There, in compelling an 
employer to arbitrate whether his decision to contract out 
certain work violated the terms of his collective bargaining 
agreement, the Court pointed out that “Contracting out of 
work is the basis of many grievances; and that type of claim 
is grist in the mills of the arbitrators” (363 U. S. at 584). 


The Board’s decision that contracting out is a mandatory 
subject of bargaining in no way forecloses an employer from 
effectuating a bona fide decision to contract out work. It 
simply prohibits him from taking such action unilaterally 
without first bargaining with the union. As the Board ex- 
plained in Town & Country Mfg. Co., 136 N.L.R.B. No. 
111, 49 L.R.R.M. 1918, 1920 (1962) : 


“This obligation to bargain in nowise restrains an 
employer from formulating or effectuating an economic 
decision to terminate a phase of his business operations. 
Nor does it obligate him to yield to a union’s demand 
that a subcontract not be let, or that it be let on terms 
inconsistent with management’s business judgment. 
Experience has shown, however, that candid discussion 
of mutual problems by labor and management fre- 
quently results in their resolution with attendant ben- 
efit to both sides. Business operations may profitably 
continue and jobs may be preserved. Such prior dis- 
cussion with a duly designated bargaining representa- 
tive is all that the Act contemplates. But it commands 
no less.” 


The Tenth Circuit has explicitly approved the Board’s 
holding that contracting out is a mandatory subject of bar- 
gaining. NLRB v. Brown-Dunkin Co., 287 F. 2d 17, 20 
(10th Cir. 1961) : 
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“Under no stretch of the imagination can it be said 
that these circumstances gave the Union a fair oppor- 
tunity to bargain with respondent about not subcon- 
tracting the work. . . . This is not to say that the 
Union must first approve before an employer may con- 
tract out work, but it is to say that reasonable notice 
and a chance to bargain must be afforded before an 
employer enters into a contract affecting the hire or 
tenure of its union workers’ employment.” 


Fibreboard, though it insists it was not required to bar- 
gain about its decision to “contract out,” apparently intends 
to argue that in fact it did bargain. This is indeed a re- 
markable claim, for its own director of industrial relations, 
Mr. Thumann, testified that the Union was neither notified 
nor consulted until after the decision had been made (J-A. 
77-78). Indeed, though the Union had been attempting to 
meet with the Company to discuss modification of the col- 
lective bargaining agreement throughout the period in which 
the Company was considering whether to contract out, the 
Company continually forestalled such meetings without ever 
once giving the Union an inkling of the true reason for its 
stalling (J.A. 106). These facts alone demonstrate the Com- 
pany’s refusal to bargain; for good faith bargaining requires 
that the Union be consulted before the decision is made. 
Town & Country, supra. An employer would not satisfy his 
obligations by first deciding, and then going through the mo- 
tions of bargaining with the Union. But here, the Company 
did not even “go through the motions.” 


The Union was first told of the fait accompli on July 27, 
1959, just four days before it was to go into effect, in a letter 
which stated: 


“For some time we have been seriously considering 
the question of letting out our Emeryville maintenance 
work to an independent contractor, and have now 
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reached a definite decision to do so effective August 1, 
1959. 

“Tn these circumstances, we are sure you realize that 
negotiation of a new contract would be pointless. How- 
ever, if you have any questions, we will be glad to dis- 
cuss them with you” (J.A. 155-56). 


Simultaneously, the Union was told what the “termination” 
benefits would be for the ousted employees (J.A. 76-77). In 
response to the Union’s protests, the Company’s representa- 
tive stated, “The decision was made by top management as 
of today after careful study and we are putting it into effect” 
(J.A. 118). 

At the meeting between the Company and the Union on 
July 30, 1959, the day before the Company’s decision was to 
go into effect, Mr. Thumann reiterated that effective mid- 
night, July 31, “Fluor Maintenance Corporation was taking 
over the maintenance work of the plant, therefore, to nego- 
tiate any modifications of the agreement . . . would be 
pointless” (J.-A. 84). In response to a Union request that 
the Company arbitrate its right to contract out the work. 
Mr. Thumann replied that “contracting out we felt was our 
legal right and therefore to arbitrate something that was 
yours was just senseless and pointless” (J-A. 88). Finally, 
lest any lingering doubts be left as to the finality of the Com- 
pany’s decision, the Company representatives noted on the 
attendance sheet, next to their names: 


These represenattives of Fibreboard are not in at- 
tendance for contract negotiations but to restate their 
opinion that negotiations for a new contract would be 
pointless in view of management's intention to contract 
out power house and maintenance work” (J.A. 89). 


On the following day, all the employees received notices 
stating that “Inasmuch as we have contracted out all power- 
house and maintenance work, we will no longer need your 
services” (J.A. 165). 
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The facts thus demonstrate, beyond any question, that 
Fibreboard violated its duty to bargain over the “contract- 
ing out.” 


Ill. THE REMEDY PROVIDED IN THE BOARD'S OR- 
DER—REINSTITUTION OF FIBREBOARD’S 
MAINTENANCE OPERATIONS AND REINSTATE- 
MENT OF THE EMPLOYEES WITH BACK PAY— 
IS THE ONLY REMEDY WHICH WILL EFFEC- 
TUATE THE POLICIES OF THE ACT. 

If we are correct in the contention set forth in Argument I 
above, that:the discharge of Fibreboard’s maintenance em- 
ployees constituted discrimination in violation of Section 
8(a)(1) and (3) of the Act, then reinstatement with back 
pay is clearly the appropriate remedy. This is the standard 
remedy for violations of Section 8(a)(3). E.g., NLRB v. 
Kelly & Picerne, 298 F. 2d 895 (1st Cir. 1962) ; NLRB v. 
Preston Feed Corp., 51 L.R.R.M. 2362 (4th Cir. 1962). 

If our first argument is incorrect, and if, as the Board 
held, the Company’s sole violation was its unilateral ter- 
mination of the employees without bargaining with the 
Union, the same remedy is equally appropriate, as the Board 
has held in three other cases. Town & Country Mfg. Co., 
136 N.L.R.B. No. 111, 49 L-R.R.M. 1918 (1962); Mara- 
thon-Clark Cooperative Dairy Assn., 137 N.L.R.B. No. 91 
50 L.R.R.M. 1285 (1962) ; Hawaii Meat Co., 139 N.L.R.B. 
No. 75, 51 L.R.R.M. 1430 (1962). Cf. Crestline Co., 133 
N.L.R.B. 256 (1961) (ordering payment of holiday pay uni- 
laterally discontinued by employer). 

Section 10(c), 29 U.S.C. § 160(c), requires the Board, 
when it finds an unfair labor practice, to order the offender 
“to take such affirmative action including reinstatement of 
an employee, with or without back pay, as will effectuate the 
policies of this Act.” Here, the Board’s remedy is essential 
if the policies of the Act are to be effectuated. 


Fibreboard’s maintenance employees lost their jobs and 
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their income, as the Board found, because of Fibreboard’s 
“unlawful action in bypassing their bargaining agent and 
unilaterally subcontracting their jobs out of existence” (J-A. 
25). Their deprivation is no less, and no less worthy of full 
compensation, than if their discharge had been unlawful 
for any other reason. To be sure, since the essence of the 
violation is Fibreboard’s failure to bargain, it is possible 
that bargaining might have also led to the termination of 
the employees. But the simple answer is that Fibreboard 
did not bargain. Surely, the benefit of any doubt should be 
given to the wronged employees, not the wrongdoer Fibre- 
board. 

Moreover, it is far more likely than not that bargaining 
would have led to some solution more satisfactory to the 
employees. The keystone of the Act, after all, is the as- 
sumption that through collective bargaining the parties can 
reach agreements which maximize their respective interests. 
As Professor (now Solicitor General) Cox has stated: 


“Participating in [collective bargaining] debate 
often produces changes in a seemingly fixed position 
either because new facts are brought to light or be- 
cause the strength or weaknesses of the several argu- 
ments become apparent. Sometimes the parties hit 
upon some novel compromise of an issue which has 
been thrashed over and over. Much is gained even by 
giving each side a better picture of the strength of the 
other’s convictions.” Cox, The Duty to Bargain in 
Good Faith, 71 Harv. L. Rev. 1401, 1412 (1958). 


The possibility that, through good faith bargaining, a 
method might have been found to preserve the employees’ 
jobs is particularly great in the circumstances of this case. 
While it is impossible to know with certainty what course 
the bargaining might have taken, it surely is reasonable to 
expect that the Union, confronted with a Company plan to 
contract out all the jobs in the bargaining unit, would work 
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hard to find some solution which would enable the bargain- 
ing unit employees to keep their jobs. And the likelihood: 
that it would have succeeded is especially strong in this case, 
since the Company’s sole motive in contracting out was to 
reduce labor costs, a matter which the Union had full abil- 
ity to deal with. The expectation of successful bargaming 
would be proportionately less in cases where a company an- 
ticipates non-labor savings from contracting out, for to that 
extent the Union would be powerless to satisfy the Com- 
pany’s needs. 


The Board’s decision recognizes that ordering Fibreboard 
to reinstitute its maintenance operation and reinstate the un- 
lawfully discharged employees is necessary as a prerequisite 
to meaningful bargaining. “No genuine bargaining over a 
decision to terminate a phase of operations can be conducted 
where that decision has already been made and imple- 
mented . . . [I]t would be equally futile to direct an em- 
ployer to bargain with the exclusive bargaining representa- 
tive of his employees over the termination of jobs which they 
no longer hold” (J-A. 25). Thus, in order to adapt its rem- 
edy “to the situation which calls for redress,” NLRB v. 
Mackay Radio & Tel. Co., 304 U. S. 333, 348 (1938), the 
Board ordered Fibreboard to restore the status quo ante and 
then bargain. Any remedy short of that would be no rem- 
edy at all. ; 


The Board was careful to note that the remedy it fash- 
ioned would not impose an “undue or unfair burden” on 
Fibreboard: 


“The record shows that the maintenance operation 
is still being performed in much the same manner as it 
was prior to the subcontracting arrangement. Respond- 
ent has a continuing need for the services of mainte- 
nance employees; and, Respondent’s subcontract is 
terminable at any time upon 60 days notice” (J-A. 25, 
n. 19). 
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Finally, the Supreme Court has made clear that the 
Board’s power in fashioning remedies to effectuate the pol- 
icies of the Act is extremely broad. NLRBv.Seven-Up Co., 
344 U.S. 344, 346-47 (1953) : 


“Section 10(c) of the Taft-Hartley Act . . . charges 
the Board with devising remedies to effectuate the pol- 
icies of this Act. Of course the remedies must be func- 

" tions of the purposes to be accomplished, and in mak- 
ing back pay awards, the Board operates under a fur- 
ther limitation. It must . . . heed ‘the importance of 
taking fair account, in a civilized legal system, of every 
socially desirable factor in the final judgment.’ Phelps 
Dodge v. Labor Board, 313 U.S. 177, 198. Subject to 
these limitations, however, the power, which ts a broad 
discretionary one, is for the Board to wield, not for the 
Courts. In fashioning remedies to undo the effects of 
violations of the Act, the Board must draw on enlight- 
enment gained from experience. When the Board, ‘in 


the exercise of its informed discretion, makes an order 
of restoration by way of back pay, the order ‘should 
stand unless it can be shown that it ts a patent attempt 
to achieve ends other than those which can fairly be 
said to effectuate the policies of the Act.’ Virginia Elec- 
tric & Power Co. v. Labor Board, 319 U. S. 533, 540.” 
(Emphasis supplied. ) 


The Board’s remedy in this case is, as it found, essential 
to effectuate the policies of the Act. It is therefore “proof 
against judicial challenge” Id. at 347. 


IV. THE BOARD ABUSED ITS DISCRETION IN LIM- 
ITING BACK PAY TO THE PERIOD SUBSE- 
QUENT TO ITS SUPPLEMENTAL DECISION AND 
ORDER. 


As we have shown above, the Board’s inclusion of back 
pay as part of the remedy in this case was not only within 
its allowable discretion, but was necessary to effectuate the 
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policies of the Act. The Board, however, having determined 
‘that back pay is essential, mysteriously declared that, in this 
case alone, it would limit back pay to the period subsequent 
to its supplemental decision and order. Its full explanation 
for this unique action was set forth in a footnote: 


“In the special circumstances of this case where the 
Board, upon re-examination of the relevant legal prin- 
ciples, has reversed its own prior determination that Re- 
spondent had not by its conduct violated the Act, we 
believe it would be wholly inequitable to hold Respond- 
ent liable for back pay from the date it initially ter- 
minated the employment of the individuals here in- 
volved. Accordingly, we find here the ‘unusual cir- 
cumstances’ to which reference was ‘made in “A.P.W. 
Products, Inc., 137 N.L.R.B. No. 7, which would other- 
wise dictate more extended relief by way of back pay” 
(J-A. 26, n. 21). 


This anomalous cutoff of back pay is neither justified by the 
footnote nor justifiable as an effectuation of the policies of 
the Act. 


The Board’s only reason for its unusual action is that “the 
Board . . . has reversed its own prior determination” (J-A. 
26). This explanation simply does not survive analysis. It 
is in the nature of the adjudicatory processes of the Board as 
well as the Courts that decisions made at various levels are 
sometimes later reversed. The law nowhere shelters the 
wrongdoer who happens to have prevailed somewhere along 
the way. Thus, if a Board’s decision exonerating an em- 
ployer is reversed by a Court of Appeals, it is the Board’s 
usual practice to award back pay from the date of the viola- 
tion, not the date of the court decision. A.P.W. Products, 50 
LR.RM. 1042 (text at n. 6); Modern Linen © Laundry 
Service, 116 N.L.R.B. 1974 (1956) ; B.VD. Co., 117 N-L.- 
RB. 1455 (1957); But see, Oregon Teamsters’ Security 
Plan O fice, 119 N.L.R.B. 207 (1957). Any “reliance” by 
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the employer on the Board’s decision is unavailing» Why 
should the result be different when the Board’s error is so 
egregious that it feels compelled to reconsider and correct it 
itself, without waiting for reversal by a Court of Appeals? 

Moreover, any reliance by the Company on the original 
Board decision would have been especially tenuous for, as 
the Board noted in its supplemental decision: 


“We do not believe that the issue presented is one 
within the Board’s discretion. In.our opinion, the ques- 
tion is foreclosed by the Supreme Court’s decision m 
the Telegraphers and other cases” (J.A. 21). 


These Supreme Court decisions which “foreclose” the ques- 
tion preceded the original Board decision, and were ex- 
pressly relied on in the dissent to the original decision: 
“T]he opinion of the Supreme Court of the United States 
in the Railroad Telegraphers case controls the disposition of 
this case” (J-A. 41, 42 n. 16). The employer, with full ex- 
pectation that the decision would be reviewed (whether by 
a Court of Appeals or the Board itself), had little reason to 
rely on a Board decision which he was told is in direct con- 
flict with a decision of the Supreme Court. 

The Board itself has recently recognized the anomaly of 
“tolling” back pay liability when an employer obtains a fa- 
vorable result at an early stage of the litigation. In a case 
decided early in its history, the Board had held that an em- 
ployer who prevails before a Trial Examiner is exonerated 
from back pay liability from the date of the Trial Examin- 
er’s Report to the date of its reversal by the Board. E. R. 
Haffelfinger Co., 1 NLRB. 760 (1936). This decision 
was unquestioningly followed until 1962, when the Board 
swept this curious quirk out of existence. A-P.W. Products 
Co., 137 N.L.R.B. No. 7, 50 L.R.R-M. 1042 (1962). The 
Board gave a number of reasons for abandoning its tolling 
practice, all of which are equally applicable here. 

First, the Board noted that this tolling practice was in- 
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consistent with its own practice of not tolling back pay when 
a Board decision favorable to an employer is reversed on re- 
view. It further noted that its tolling practice was in con- 
flict with the entire experience of the American judicial 
system: 


“In contrast with the Board’s practice of tolling, we 
know of no other legal proceeding in which a similar 
benefit is given to the offending party by reason of an 
earlier recommendation or finding in that person’s 
favor. Thus, in private litigation before the courts, 
a defendant who has won in the court below is afforded 
no advantage thereby if that judgment is reversed on 
appeal and a later decision is reached in favor of the 
plaintiff” (50 L-R.R.M. at 1043). 


Most important of all, the Board found that tolling of 
back pay “undermines” the policies of the Act: 


“[ Its real thrust is in the direction of benefiting the 
wrongdoer at the expense of the wronged—a result an- 
tithetical to the fundamental aim of the Board’s reme- 
dial authority and powers. Specifically, the blameless 
discriminatees are not made whole for their monetary 
loss for the full period of the discrimination and are to 
that extent punished for exercising their statutory rights 
under Section 7, solely because of the erroneous result 
reached by the Trial Examiner. 


“On the other hand, the particular respondent, who 
is responsible for the wrong committed, is, to the extent 
of the tolling relieved of its obligation to restore the 
discriminatees to the status quo ante and thus is per- 
mitted to profit by its violations of the Act—the re- 
spondent’s benefit being both in the monetary sense 
and in the advantage it may enjoy by reason of the 
delay in returning unwanted employees to the plant” 
(50 L.R-R.M. at 1042-43). 
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Thus the Board, having recently demonstrated by most 
convincing reasoning that tolling of back pay is antithetical 
to the policies of the Act, has made a single exception of this 
case which is arbitrary and in direct conflict with its own 
reasoning. To be sure, the Board said in A.P.W. that the 
practice of tolling was to be discontinued. “absent unusual 
circumstances,” and it purported to find “unusual circum- 
stances” here. But what are they? The Board offers only 
the reversal of its prior decision. And that circumstance, 
far from being “unusual,” is precisely the circumstance re- 
jected in A.P.W. itself, and not respected even before A.P.W. 
when a Board decision was overturned on appeal. 

Moreover, even if the Board’s reversal of its prior decision 
were an “unusual circumstance” within the contemplation 
of A-P.W., it would not justify the sweeping limitation of 
back pay made by the Board here. No reason is given for 
exonerating the employer during the period from the com- 
mission of the unfair labor practice to the issuance of the 
Intermediate Report. Even under Haffelfinger, an em- 
ployer was liable for the period preceding the Trial Exam- 
iner’s award. 

And the Board has not found any “unusual circumstance” 
which would justify its failure to follow A.P.W., in so far as 
the period between the Intermediate Report and the Board’s 
first decision is concerned. ‘The only “unusual -circum- 
stance” cited by the Board is its erroneous first decision. If 
that is’a basis for tolling at all, it would apply only for the 
period between the first Board decision and the supplemen- 
tal decision. 

We are fully cognizant of the scope of the Board’s author- 
ity in fashioning remedies to effectuate the purposes of the 
Act. Seven-Up, supra. But as the Supreme Court there 
noted, the authority is not absolute, and it may not be exer- 
cised “to achieve ends other than those which can fairly be 
said to effectuate the policies of the Act.” Id., 344 U.S. at 
347. In A.P.W., the Board said that tolling of back pay in 
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deference to an interim decision favorable to an employer 
“undermines” the policies of the Act and is “antithetical to 
the fundamental aim of the Board’s remedial authority and 
powers” (50 L.R-R.M. at 1042). Since the Board has not 
offered any “unusual circumstances” which would justify 
making an exception of this case, it is clear that the tolling 
of back pay constitutes precisely the abuse of discretion rec- 
ognized in Seven-Up as susceptible to judicial correction. 


CONCLUSION 


For the reasons stated, the Order of the National Labor 
Relations Board should be modified to require Fibreboard 
Paper Products Corporation to cease and desist from dis- 
criminating against its employees in violation of Section 
8(a) (3) of the Act and to pay full back pay to the em- 
ployees who were unlawfully terminated. As so modified, 
the Order should be enforced. 
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COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petitions of 
the United Steelworkers of America, AFL-CIO, and 
its local, East Bay Union of Machinists, Local 1304 
(hereafter referred to collectively as the Union), and 
of the Fibreboard Paper Products Corporation (here- 

(1) 


2 


after referred to as the Company) to review and 
modify an order of the National Labor Relations 
Board, originally issued on March 27, 1961, and sub- 
sequently supplemented on September 13, 1962, and 
upon the Board’s cross-petition for enforcement. The 
Board’s original decision and order are reported at 
130 NLRB 1558; its supplemental decision and order, 
at 188 NLRB No. 67 (J-A. 19-43).* This Court has 
jurisdiction under Section 10 (e) and (f) of the Act. 
I. The Board’s findings of fact 

In its Supplemental Decision and Order, the Board 
reversed its original dismissal of the refusal to bar- 
gain aspect of the complaint and found that the 
Company violated Section 8(a) (5) of the Act by 
subcontracting its maintenance work without first bar- 
gaining with the Union over its decision to do so 
(J.A. 24-25). The Board, however, left untouched 
the finding of its original Decision and Order that the 
subcontracting was motivated by economic consider- 
ations, rather than by union animus, and that the 
Company, accordingly, did not violate Section 8(a) 
(3) and (1) by terminating the maintenance employ- 
ees pursuant to its decision to subcontract their work 
(J.A. 36, 60). The evidence on which the Board based 
its findings is summarized below. 

2%J.4” refers to those portions of the record printed as a 
joint appendix to the briefs. Whenever a semicolon appears in 
a series of references, those preceding the semicolon are to the 
Board’s findings; those succeeding, to the supporting evidence. 
Occasional “Tr.” references are to pages of the original tran- 


script of the hearing before the Trial Examiner which is on 
file with the Court. 


3 
A. Background: The prior negotiations 

The Company is engaged in the manufacture, sale, 
and distribution of paint, industrial insulation, roof- 
ing, floor covering, and related products, operating 20 
plants in California, Washington, Oregon, Nevada, 
and Colorado (J.A. 46; 5, 10, 101). The Emeryville, 
California, plant, involved in the present proceeding, 
shipped finished products valued in excess of $1,000,- 
000 out of state in the 12 months immediately pre- 
ceding issuance of the unfair labor practice complaint 
and purchased raw materials valued in excess of this 
amount from out of state during the same period 
(J.A. 46; 5, 10)2 

The Company and the Union have had contractual 
relations since 1937 (J.A. 46; 102). In 1954, the Com- 
pany became concerned about the high cost of its 
maintenance work and initiated a study to explore 


the possibility of effecting economies by contracting 
out the work. Although the 2-year study clearly indi- 
cated that money could be saved in this way, nothing 
was done about the matter because intervening busi- 
ness matters of overriding importance distracted man- 
agement’s attention from the problem of maintenance 
costs (J.A. 57; 125-126). 


B. The Union seeks to enter into negotiations with the Company for modi- 
fication of the existing collective bargaining agreement 


The 1958-1959 contract between the Company and 
the Union covered some 50 maintenance employees 


2 Petitioners do not contest the propriety of the Board’s asser- 
tion of jurisdiction. 
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(J.A. 46; 75). It specified a term from August 1, 
1958, to July 31, 1959, with automatic renewal from 
year to year thereafter unless either party should give 
at least 60 days notice of a desire to change, modify 
or cancel (J.A. 47; 11, 158). The contract further 
provided that if such timely notice were given, the 
opening party should submit a complete list of all 
proposed modifications within 15 days of reopening, 
that all other contract provisions should remain in 
full force and effect, and that negotiations should 
begin no later than 45 days prior to the anniversary 
date of the contract unless mutually deferred (J.-A. 
47). 

On May 26, 1959, the Union notified the Company 
of its desire to meet and discuss modification of the 
contract (J.-A. 47; 152). The Company’s director of _ 
industrial relations, R. C. Thumann, acknowledged 
receipt of the Union’s timely notice and undertook to 
get in touch with the Union “at a later date regarding 
a meeting for this purpose” (J.A. 47; 153). Pur- 
suant to the requirements of the contract, the Union, 
on June 15, 1959, furnished the Company with its spe- 
cifie proposals for contract modification and again 
asked for a meeting to discuss the proposed changes 
(J.A. 47-48; 153-155). On June 26, union business 
representative Lloyd Ferber telephoned Thumann and 
once more requested a meeting for contract negotia- 
tions (J.-A. 49; Tr. 45, 174-175). Thumann replied 

®These employees included maintenance mechanics and elec- 
tricians and their helpers, working foremen, firemen and engi- 
neers employed in the powerhouse, and the storekeeper in the 


central supply and storeroom (J.A. 46, n. 5; 6, par. IV, 10, 
par. IT). 
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that he would telephone Ferber during the week of 
_ July 12 to arrange such a meeting (J.A. 49; Tr. 45). 


' © The Company again investigates the possibility of contracting out its 


maintenance work 

Late in June, while the Union was pressing for con- 
tract negotiations, Industrial Relations Director Thu- 
mann notified George Burgess, the Company’s vice- 
president in charge of manufacture, that the various — 
: contracts with labor organizations representing main- 
| tenance employees were about to expire (J.A. 57; 
i 105). Burgess promised a prompt reply on whether 
it would be desirable to contract out the maintenance 
work (J.A. 57; 105). The maintenance cost study for 
| 1954 to 1956, when brought up to date, revealed that 
the maintenance costs of the plant amounted to ap- 
proximately $750,000 per year (J.A. 57-58; 127, 131). 

On or about July 14, 1959, Vice-President Burgess 
asked the Company’s director of purchases, Ben A. 
Wilson, to make a survey of various contractors to see 
if the Company could save any substantial amount of 
money by contracting out the maintenance work (J.A. 
58; 125-126). Wilson’s survey led him to four pos- 
sible contractors (J.A. 58; 128). From July 14 to 
July 27, management held a series of meetings with 
those contractors to explore their relative merits (J.A. 
58; 91, 105-106, 128). 


D. The Company decides to contract out the maintenance work and 
notifies the Union of its decision 


In the meantime, when Industrial Relations Di- 
rector Thumann did not telephone the Union during 
the week of July 12, as arranged, Ferber telephoned 


his office, but was unable to reach Thumann ‘person- 
681659633 
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ally and left a message asking him to return the 
call (J.A. 49; Tr. 175). Thumann’s secretary called, 
in reply to this message, to tell Ferber that Thumann 
would try to get in touch with him before the end 
of the week to arrange a meeting (J.A. 49; Tr. 175- 
176). 

On Monday morning, July 27, 1959, Thumann was 
informed that the Company had decided to contract 
out the maintenance work (J.A. 49; 75). He im- 
mediately telephoned union representative William 
F. Stumpf to ask for a meeting with him and Ferber 
as soon as possible to. discuss “‘a matter of consider- 
able import” (J.A. 49; 75). A meeting was arranged 
for 5:30 that afternoon at Pland’s restaurant (JA. 
49; 75, 117). 

Ferber opened the meeting by remarking that 
Thumann would receive through the mail a com- 
munication from the Central Labor Council showing 
that Ferber had asked “‘for strike sanction against 
the plant” (J.A. 49; 76). Thumann thereupon 
handed Stumpf and Ferber copies of a registered 
letter mailed to them that day (J.A. 49; 76). The 
letter stated in relevant part (J.A. 50; 155) : 

For some time we have been seriously con- 
sidering the question of letting out our Emery- 
ville maintenance work to an independent 
contractor, and have now reached a definite 
decision to do so effective August 1, 1959. 

In these circumstances, we are sure you will 
realize that negotiation of a new contract 
would be pointless. However, if you have any 
questions, we will be glad to discuss them with 
you. 
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After Stumpf and Ferber had read the letter, they 
protested that the Company had no legal right to 
enter into a contract with a third party to do the 
work then being performed by employees represented 
by the Union (J.A. 50; 118). Thumann defended the 
Company’s legal position and, in reply to Ferber’s 
remark that a picket line would be established at 
the plant if the Company subcontracted the work, 
stated that such a picket line would be directed at 
the contractor in order to force him ‘to hire members 
of the Union (J.A. 50; 76). Thumann also stated 
that the employees displaced by the contracting 
arrangement would receive substantial termination 
benefits (J.-A. 50; 76-77, 119). The union represent- 
atives then asked who was to do the maintenance 
work and Thumann replied that two contractors were 
being considered and that he would let the Union 
know the next day as soon as the final decision was 
made (J.-A. 50-51; 77). 


E. The Company selects Fluor Maintenance Incorporated, to handle the 
maintenance work and notifies the Union 


That same day, on July 27, the Company received 
a contract proposal from Fluor Maintenance, Incor- 
porated, one of the two contractors still under con- 
sideration for the work (J.A. 58; 134, 138-148). On 
the basis of this proposal and the earlier investiga- 
tion, the Company estimated that it could save as 
much as $225,000 a year by subcontracting the work, 
thus reducing its maintenance costs by one-third 
(J.A. 58; 131). Fluor was thereupon selected as the 
subcontractor on the basis of its experience, repu- 
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tation, and size (J.-A. 58; 131-132, 187). The .de- 
cision was made at approximately 8:00 p.m., on July 
27 (J.-A. 131). 

The next day, Tuesday, July 28, 1959, Thumann 
telephoned Ferber to tell him that the contract had 
been let to Fluor (J.-A. 51; 79, 119). Ferber pro- 
posed a meeting between company representatives 
and the union negotiating committee on Thursday 
afternoon, July 30 (J.A. 80). Thumann protested 
that, under the circumstances, it would be pointless 
to meet for contract negotiations (J.A. 80-81, 119). 
Ferber answered that he wanted the record to show 
the Company’s announcement of its decision to con- 
tract out the work (J-A. 80-81). When Thumann 
pointed out that the Company’s registered letter of 
July 27 would make the record clear, Ferber replied 
that he had not yet officially received the letter 
through the mails and that, in any event, he wanted 
the negotiating committee to hear about the decision 
to contract out directly from the Company’s repre- 
sentatives (J.A. 80-81). _Thumann thereupon agreed. 
to hold the meeting requested (J.A. 51; 79, 80-81). 

Before the meeting on July 30, the Company re- 
ceived a letter from the Union dated July 29, .1959, 
replying to the Company’s letter of July 27, 1959. 
The Union’s letter stated in relevant part (J.A. 51; 
157): 

We interpret your letter to mean that you 
are attempting to cancel your present agree- 
ment with us. If this is your intention, you 
are too late. We direct you to the provision 
of the agreement which requires that you 
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™ should have given us at least sixty (60) days 
“notice of cancellation prior to the July 31, 1959 
“expiration date. 
“"* Tn the absence of such notice, the contract 
has been automatically renewed’ for another 
year, subject, of course, to your obligation to 
“meet with us at once to discuss the proposed 
modifications which we sent you, following our 
»! notice of May 26 for modifications of the exist- 
-ing agreement. 

We trust that you will not lock out the em- 
ployees covered by, our agreement, and that 
you will not consummate the plan outlined in 
your letter of July 27th. We call upon you to 
meet with us at once. 

As previously arranged, Thumann and other com- 
pany representatives met with the employees’ nego- 
tiating committee and the union representatives that 
afternoon (J.-A. 52; 83-84, 120-121). At the open- 
ing of the meeting, Thumann handed out copies of a 
letter, dated July 30, 1959, replying to the Union’s 
letter of July 29. The letter stated, (1) that the 
contract would automatically expire on July 31, 1959, 
jn view of the Union’s timely notice of a desire to 
modify its terms; (2) that, in any event, the contract 
did ‘not prohibit the Company from letting work to 
an’ independent contractor; and (3) that, while it 
would be necessary to lay off or terminate the em- 
ployees who had been performing the maintenance 
work ‘prior to the subcontract, the Company did not 
contemplate any lockout (J.A. 52; 158). Finally, the 
letter concluded (J.A. 53; 158-159) : 
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As we stated in our letter of July 27, it 
appears to us that since we will have no em- 
ployees in the bargaining unit covered by our 
present Agreement, negotiation of a new or 
renewed Agreement would appear to be point- 
less. However, we repeat that we will be glad 
to discuss with you at your convenience any 
questions that you may have. 

After the union representatives had read the letter, 
Stumpf stated that the Union was ready to negotiate 
a collective bargaining agreement and asked for any 
company counterproposals ‘(J-A. 53; 84). Thumann 
reiterated the Company’s position that the current 
contract for the maintenance employees represented 
by the Union would terminate at midnight July 31, 
1959, by virtue of the Union’s reopening, that Fluor 
would thereupon take over the maintenance work, 
and that to discuss modification of the current con- 
tract under these circumstances would be pointless 
(J.A. 53; 84). 

In reply to questions about the shortness of the no- 
tice to the Union and the reason for the subcontract- 
ing, Thumann replied that it was more economical to 
have an independent contractor do the work than to 
continue to do it with the Company’s own employees, 
that the Company had been considering the matter 
for “quite a period of time” because of the ‘high 
cost”’ of the work, but that the final decision had not 
been reached until July 27 and that the Union had 
been notified immediately (J.A. 54; 85, 120). Thu- 
mann further stated that during the bargaining ne- 
gotiations for a number of years, and as late as the 
preceding year, he had attempted, with the aid of 
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- charts and statistics to point out to the Union, “just 
' how expensive and costly”’ the maintenance work was 
' and-“how it was creating quite a terrific burden upon 
the Emeryville plant” (J.A. 53-54; 85). These at- 
tempts to ‘convince the Union of the need to reduce 
| costs were unsuccessful, according to Thumann, al- 
- though certain other unions ‘‘had joined hands with 
_ management, thereby bringing about an economical 
' and efficient operation’’ (J.A. 53-54; 85). 

i Thumann also said that if the shortness of notice 
' disturbed the Union, they might arrange a deferral of 
the subcontracting to Fluor (J.A. 54; 86, 121). He 
specifically disclaimed, however, the suggestion that 
he was offering to extend the contract for a limited 
- period during which contract negotiations could take 
- place (J.A. 86). Upon the union representatives’ re- 
' quest that he get in touch with the various craft 
' unions in order to have the employees presently doing 
| the maintenance work retained on the job, Thumann 
replied that he had already notified the unions affili- 
' ated with the Central Labor Council of the Company’s 
contract with Fluor (J.A. 54; 87). 

Thumann further stated that the employees about 
to be terminated should apply to Fluor for jobs, that 
: he had already told Fluor’s representative that some 
' of them were very capable maintenance men, and that 
the representative had indicated that he ‘“‘would be 
most happy to interview them and discuss employ- 
i ment * * *”? (J.A. 54; 88). The union representa- 
i tives answered that Fluor had no contracts with their 
- local and proposed that the Company’s current labor 

agreement with the Union be modified to provide that 
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all maintenance work performed under the Fluor con- 
traet be given to local members (J.A. 54; 89, 97-98). 
Thumann replied that the Company “had entered into 
this contracting of maintenance work for economy 
and efficiency of operation and for * * * [it] to tie 
the contractor’s hands in any fashion, shape or form 
would be senseless” (J-A. 54; 89). 

Stumpf proposed arbitration of the question, but 
Thumann refused on the ground that subcontracting 
was management’s legal right and that there was, as 
a result, nothing to arbitrate (J.A. 88). At the close 
of the meeting, all present signed the attendance 
record to which Thumann added the following nota- 
tion (J.-A. 89, 122, 159) : 

These representatives of Fibreboard are not in 
attendance for Contract Negotiations but to re- 
state their opinion that negotiations for a new 
contract would be pointless in view of manage- 
ment’s intention to contract out powerhouse 
and maintenance work. 


F. The Company terminates the maintenance employees and Fluor 
begins work 


On July 30, the same day as the meeting with the 
negotiating committee, the Company distributed to 
all its Emeryville plant employees an announcement 
of the decision to contract out the maintenance work. 
This announcement set forth at length the economic 
bases for the action and expressed the conviction 
that ‘‘maintenance employees affected by this -action 
who. are members of highly skilled and specialized 
trades—will have little difficulty in finding new jobs 
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~ Gn this time of great demand for skilled labor” (J.A. 
| 54-55; 96, 164-165). 
‘The next day, July 31, 1959, the Company distrib- 
uted notices of termination to all the maintenance 
employees, including the 50 represented by the Union, 
and the Union established a picket line at the plant 
(J.A. 56; 92, 96, 165). Fluor started performing the 
maintenance work with the midnight shift, although 
its contract (which was subsequently made retro- 
active to August 1) was not signed by the Company 
until August 4, nor returned with Fluor’s signature 
until August 11 (J.-A. 56; 95, 123). Fluor was not 
able to supply hourly maintenance workers, however, 
before August 18 (J.A. 123-124). On that date, 
approximately a dozen such employees began work 
(J.A. 124). The first full force of maintenance em- 
ployees appeared at the plant on August 24, 1959 
(J.A. 124, Co. Br. 12‘). 


Il. The proceedings before the Board and the Board’s con- 
clusions and order 


On March 27, 1961, the Board issued its original 
Decision and Order dismissing the entire unfair labor 
practice complaint, including the Section 8(a) (5), 
(3), and (1) allegations at issue here (J.-A. 35-43). 
The Board found, in agreement with the Trial Ex- 
aminer, that the Company’s motive in ‘contracting 
out its maintenance work was economic rather than 
antiunion. It, therefore, adopted the Trial _Exam- 
~*On August 19, the police had blocked off the plant entrance, 
following disturbances on the picket line, thereby keeping the 
skeleton crew of maintenance employees from work for 1 day 


(J.A. 124). 
681659—63—+4 
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iner’s conclusion that the Company’s termination of 
the maintenance employees represented by the Union 
did not violate Section 8(a) (3) and (1) of the Act, 
finding that these employees were “validly termi- 
nated when the * * * [Company], in the exercise of 
its business judgment, decided to contract out the 
work theretofore performed by [it] with its own 
employees” (J.A. 36). 

In addition, the Board (by a majority of two to 
one) adopted the Trial Examiner’s recommendation 
that the Section 8(a) (5) allegations of the complaint 
be dismissed, holding: that the Company was under 
no statutory obligation to bargain with the Union 
“about its decision to contract out the maintenance 
work’’ (J.A. 36). On May 17, 1961, the Union filed 
a petition for reconsideration and on May 23, the 
Company filed its answer to that petition (J.A. 167). 
On June 7, 1961, the General Counsel filed a motion 
for reconsideration and clarification and on June 13, 
the Company filed its answer (J.A. 167). The Com- 
pany, on September 14, 1961, filed a request for oral 
argument and on July 11, 1962, a petition to reopen 
the record (J.A. 167-168). On July 16, 1962, the 
Union filed its opposition to the petition to reopen 
the record (J.A. 169-170).’ 

On September 13, 1962, the Board issued its Sup- 
plemental Decision and Order, granting the Union’s 
petition for reconsideration to the extent of finding 
(by a majority of two to one) that the Company ‘‘vio- 
lated Section 8(a)(5) by unilaterally subcontracting 


* Some of these pleadings are reprinted in the joint appendix; 
all are on file with this Court. 
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- Gts maintenance work without bargaining with the 
_ * * * FUnion] over its decision to do so” (J-A. 25.). 
The Board denied the Company’s motion for oral 
argument on the ground that the record and docu- 
ments before it adequately presented the issues and 
the positions of the parties (J-A. 19, n. 2). It also 
denied the Company’s petition to reopen the record, 
holding that the issues there raised related to matters 
better treated at the compliance stage of the proceed- 
ings (J-A. 19, n. 2). 

The Board ordered the Company to cease and desist 
from the unfair labor practices found, and from in 
any other manner interfering with, restraining, 
or coercing its employees in the exercise of their statu- 
tory rights (J-A. 26). Affirmatively, the Board’s 
order requires the Company to reinstitute the main- 
tenance operation previously performed by employ- 


ees represented by the Union, to reinstate these em- 
ployees to their former or substantially equivalent 
positions, and to make them whole for any loss of pay 
suffered as a result of their termination (J.A. 27).° 


STATUTE AND RULE INVOLVED 

The relevant provisions, in addition to those in- 
cluded in the Union’s brief (pp. 12-13) and the statu- 
tory appendix to the Company’s brief are set forth 
below. 

*Backpay is to be calculated from the date of the Board’s 


Supplemental Decision and Order to the date of the Company’s 
offer of reinstatement to the employees in question (J.A. 25-26). 
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From the National Labor Relations Act as amend- 
ed (61 Stat. 136, 73 Stat. 519, 29 U.S.C., Secs 151, 
et seq.): 


* * * * * 


REPRESENTATIVES AND ELECTIONS 


Sec. 9(a) Representatives designated or 
selected for the purposes of collective bargain- 
ing by the majority of the employees in a unit 
appropriate for such purposes, shall be the 
exclusive representatives of all the employees 
in such unit for the purposes of collective bar- 
gaining in respect to rates of pay, wages, 
hours of employment, or other conditions of 
employment. 

’ % . * * * + 
From the Rules and Regulation of the National 
Labor Relations Board as amended, Series 8 (24 Fed. 


Reg. 9095, 9108, November 13, 1959) : 


INTERMEDIATE REPORT AND TRANSFER OF CASE 
TO THE BoaRp ~ 
Sec. 102.45 * * * (a) After hearing for the 
purpose of taking evidence upon a complaint, 
the trial examiner shall prepare an intermedi- 
ate report and recommended order, but the 
initial decision.shall be made by the Board. 
* * * * 
Upon the filing of the report and recommended 
‘ order, the Board shall enter an order trans- 
ferring the case to the Board and shall serve 
copies of the order, setting forth the date of 
such transfer, upon all the parties. 


* * * * * 
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_., EXCEPTIONS TO THE RECORD AND PROCEEDINGS 
Sxc. 102.46 * * * (a) Within 20 days, or with- 
: ...jn such further period as the Board may allow, 
_. from the: date of the service of the order trans- 
:, fering the case to the Board, pursuant to sec- 
_tion.102.45, any party may * * * file with the 
..Board in Washington, D.C., seven copies of a 
-.. statement in writing.setting forth exceptions to 
the intermediate report and recommended order 
_or to any other part of the record or proceed- 
ings (including rulings upon all motions or ob- 
jections), together with seven copies of a brief 
in support of said exceptions and immediately 
upon such-filing copies shall be served-on each 
of the other parties; and any party may; within 
the same period, file seven copies of a brief in. 
support of the intermediate report and recom-. 

mended order. * * * 
{ * * * * * 


(ec) Should any party desire permission to 
argue orally before the Board, request therefor 
must be made in writing to the Board simul- 
taneously with the statement of any exceptions 
filed pursuant to the provisions of paragraph 
(a) of this section with proof of service on all 
other parties furnished with such request. 
The Board shall notify the parties of the time: 
and place of oral argument, if such permission, 
is granted. 
eT * * * * 
Sec. 102.48 * * * 

(b) Upon the filing of a statement of ex- 
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ceptions and briefs, as provided in ‘section 
102.46, the Board may decide the matter forth- 
with upon the record, or after oral argument, 
or may reopen the record and receive further 
evidence before a member of the Board or 
other Board agent or agency, or may close the 
ease upon compliance with recommendations of 
the intermediate report, or may make other 
disposition of the case. 

* * * * * 
SUMMARY OF ARGUMENT 

I 


The undisputed evidence in the record establishes 
that although the Company was willing to talk to 
the Union about its decision to subcontract the main- 
tenance work, it consistently refused to bargain about 
it. The Board properly found that this constituted 
a refusal to bargain about a mandatory subject of 
bargaining under the Act. The subcontracting of all 
unit work clearly falls within the literal definition 
of the mandatory subjects of bargaining under Sec- 
tion 8(d) of the Act—“‘wages, hours, and other terms 
and conditions of employment.”’ 

This interpretation is supported by the Supreme 
Court’s decision in Telegraphers v. Chicago & North 
Western, 362 U.S. 330, 339-340, that an employer’s 
abolition of unit jobs constitutes a mandatory sub- 
ject of bargaining under the Railway Labor Act. 
Further support is supplied by the Tenth Circuit’s 
squarely apposite holding in N.L.R.B. v. Brown- 
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Dunkin Co., 287 F. 2d 17, that the subeoritracting of 
all unit work is a mandatory subject of bargaining 
under the’ National Labor Relations Act and by the 
' parallel holdings of other courts of appeals that bar- 
gaining about the subcontracting of a portion of the 
- unit work is similarly mandatory under the Act. 
Moreover, even if the subcontracting of unit work 
' @id not itself come within the subjects of mandatory 
- bargaining, it is so closely linked with them that they 
' eannot be effectively bargained about in isolation 
from it. See Local 24 v. Oliver, 358 U.S. 283, 293- 
295, 362 U.S. 605, 606. This interrelationship be- 
- tween subcontracting and negotiated contract terms 
has been recognized by courts, arbitrators, admin- 
' istrative agencies, and the contracting parties them- 
_ selves. See United Steelworkers of America v. War- 
rior & Gulf Navigation Co., 363 U.S. 574. 

The Board’s Supplemental Decision and Order thus 
simply recognizes the economic Yedaities and forwards 
the achievement of industrial peace through private 
adjustment, in accordance with the purposes of the 
Act. It does not restrain an employer from “formu- 
lating or effectuating an economic decision,”’ nor does 
it “obligate him to yield to a union’s demand[s]’’ 
in this regard (J.A. 20). It simply requires the par- 
ties to explore together in good faith the possibilities 
for the profitable continuance of operations and the 
preservation of unit jobs, to the mutual advantage of 
both. 
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The. procedural objections raised by the Company 
are without substance. The relevant subsidiary facts 
are undisputed ; they are set out in the unfair labor 
practice complaint and the Trial Examiner’s Inter-_ 
mediate Report. The failure of those documents to’ 
spell out, in haec verba, the violation found by the, 
Board in. no way prejudiced the Company. 

The Company had notice of the Union’s petition, 
for, reconsideration and filed an answer thereto. It 
was not entitled to further notice in this regard or 
to an oral hearing on matters about which it had 
already had an opportunity to present its position. 
See. N.L.R.B. v. Clausen, 188 F. 2d 439, 444, cert. - 
denied, 342 U.S. 868 (C.A. 3). 

The Board properly denied: the Company’ s petition 
to reopen the record for the taking of evidence on 
the discontinuance and transfer of certain manufact- 
uring operations at the Emeryville plant. This, evi- 
dence may more appropriately be dealt with in 
compliance proceedings, for it bears on the avail- 
ability of reinstatement under the order and not on 
the propriety of the order itself. The Company’s 
fears that it will be subject, to contempt proceedings 
for failure to comply with an, indefinite and ambig- 
uous order are groundless. The reinstatement and 
backpay provisions of the order must first be made 
definite in supplemental compliance proceedings, sub- 
ject to court review, before they can form the basis 
for contempt proceedings against the Company. 

Finally, there is no merit to the Company’s conten- 
tion that the Board’s Supplemental Decision and 
Order should be set aside because it was not issued 
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with “reasonable dispatch”? as required by Section 
6(a) of the Administrative Procedure Act. That 
provision is designed to compel administrative action 
“ynlawfully withheld or unreasonably delayed’’ and 
not to justify setting aside agency action once taken. 
Thus, even assuming unreasonable delay in the instant 
ease, this would not warrant vacating the Board’s 
Supplemental Decision and Order now that it has 
issued. In any event, the Company has not been 
prejudiced by the passage of. time between filing of 
the Union’s petition for reconsideration and issuance 
of the Board’s Supplemental Decision and Order; for 
it is not required, under the order, to reimburse back- 
pay for any part of this period. 
It 

The present record does not support the Union’s 
contention that the Company violated Section 8(a) 
(3) of the Act by terminating its maintenance employ- 
ees, following the subcontracting of their work, 
because the economic motive for this action was inex- 
tricably linked with the employees’ union affiliation. 
Nor does it support the contention that Fluor was 
not a bona fide independent contractor. and that the 
Company was the real employer of the maintenance 
employees supplied by Fluor. 

The pleadings and the evidence offered at the unfair 
labor practice hearing were aimed primarily at estab- 
lishing that the Company was motivated by antiunion 
animus, as opposed to and contrasted with, economic 
considerations, in subcontracting work to Fluor as a 
bona fide independent contractor. The hearing did 
not explore the actual operations of the maintenance 

681659—63-——_5 
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employees under the contract with Fluor and the con- 
tract itself is equivocal on the degree of control re- 
tained by the Company. Similarly, the record does 
not make clear the precise way in which money was 
to be saved under the subcontracting arrangement. 
At least part of the evidence, however, suggests that 
the economies were to be effected by use of a more 
flexible highly trained work force, rather than by the 
wage-cutting tactics that the Union fears. In any 
event, the order entered by the Board satisfactorily 
restores the situation to what it was before the sub- 
contracting of the work and the termination of the 
employees. . 


Tit 


The Board’s order properly requires the Company 
to reinstitute its maintenance operation and reinstate 
the discharged employees. This will effectively re- 


store the status quo and put the parties in the position 
of being able to bargain about the subcontracting of 
work currently being performed by employees repre- 
sented by the Union. As the Board notes (J.A. 25), 
any bargaining order short of this would be ‘Can exer- 
cise in futility.” 

Nor is there merit to the Company’s contention that 
the Board may order the reinstatement only of em- 
ployees discharged for union activities in violation of 
Section 8(a) (3) and (1) because a discharge on any 
other basis is a discharge for “cause”’ for which rein- 
statement may not be ordered under Section 10(c) 
of the Act. Reinstatement and backpay orders are no 
more limited to remedying violations of Section 
8(a) (3) and (1) than bargaining orders are limited 
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to remedying violations of Section 8(a)(5). The 
Board has remedial powers “to mould. remedies suited 
to practical needs’? (N.L.R.B. v. Seven-Up Bottling 
Co., 344 U.S. 344, 351-352) and ‘‘adapted to the situ- 
ation which calls for redress’? (N.L.R.B: v. Mackay 
Radio & Telegraph Co., 304 U.S. 333, 348). 

Finally, the Company’s contention that the order is 
invalidly retroactive and the Union’s contention that 
backpay should have been ordered from the date of 
the violation, are their own best answer. Substantial 
precedent existed for the Board’s Supplemental De- 
cision and Order prior to its entry. Since the Board 
itself, however, had earlier ruled that no unlawful 
refusal to bargain was made out on this record, it 
properly tolled backpay for the period prior to entry 
of its supplemental order reversing that original de- 
termination. 

ARGUMENT 


I. The Board properly found that the Company violated Sec- 
tion 8(a)(5) of the Act by subcontracting the maintenance 
work without first bargaining with the Union 


A. The undisputed facts establish that the Company, after unilaterally 
reaching its decision to subcontract the maintenance work, announced 
that decision to the Union as a settled determination not subject to 
negotiation, and thereafter subcontracted the work and terminated the 
employees who had been performing it 


The Company acknowledges that it deferred negoti- 
ations on a new collective bargaining agreement with 
the Union while it unilaterally reached “a definite de- 
cision” to subcontract all the work in the unit “effec- 
tive August 1, 1959” (J.A. 49-50, 57; 75, 91, 105-106, 
128, 155, Tr. 45, 175-176). It further acknowledges 
that, after reaching this decision on July 27, 1959, it 
thereafter refused to meet with the Union to negoti- 
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employees under the contract with Fluor and the con- 
tract itself is equivocal on the degree of control re- 
tained by the Company. Similarly, the record does 
not make clear the precise way in which money was 
to be saved under the subcontracting arrangement. 
At least part of the evidence, however, suggests that 
the economies were to be effected by use of a more 
flexible highly trained work force, rather than by the 
wage-cutting tactics that the Union fears. In any 
event, the order entered by the Board satisfactorily 
restores the situation to what it was before the sub- 
contracting of the work and the termination of the 


employees. = 


The Board’s order properly requires the Company 
to reinstitute its maintenance operation and reinstate 
the discharged employees. This will effectively re- 


store the status quo and put the parties in the position 
of being able to bargain about the subcontracting of 
work currently being performed by employees repre- 
sented by the Union. As the Board notes (J.A. 25), 
any bargaining order short of this would be “‘an exer- 
cise in futility.” 

Nor is there merit to the Company’s contention that 
the Board may order the reinstatement only of em- 
ployees discharged for union activities in violation of 
Section 8(a) (3) and (1) because a discharge on any 
other basis is a discharge for “eause’’ for which rein- 
statement may not be ordered under Section 10(¢) 
of the Act. Reinstatement and backpay orders are no 
more limited to remedying violations of Section 
8(a) (3) and (1) than bargaining orders are limited 
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- to remedying violations of Section 8(a)(5). The 
Board has remedial powers “to mould: remedies suited 
to practical needs” (N.L.R.B. v. Seven-Up Bottling 
Co., 344-U.S. 344, 351-352) and ‘adapted to the situ- 
ation which calls for redress’? (N.L.R.B: v. Mackay 
Radio & Telegraph Co., 304 U.S. 333, 348). 

Finally, the Company’s contention that the order is 
invalidly retroactive and the Union’s contention that 
backpay should have been ordered from the date of 
the violation, are their own best answer. Substantial 
precedent existed for the Board’s Supplemental De- 
cision and Order prior to its entry. Since the Board 
itself, however, had earlier ruled that no unlawful 
refusal to bargain was made out on this record, it 
properly tolled backpay for the period prior to entry 
of its supplemental order reversing that original de- 
termination. 

ARGUMENT 


I. The Board properly found that the Company violated Sec- 
tion 8(2)(5) of the Act by subcontracting the maintenance 
work without first bargaining with the Union 


A. The undisputed facts establish that the Company, after unilaterally 
reaching its decision to subcontract the maintenance work, announced 
that decision to the Union as a settled determination not subject to 
negotiation, and thereafter subcontracted the work and terminated the 
employees who had been performing it 


The Company acknowledges that it deferred negoti- 
ations on a new collective bargaining agreement with 
the Union while it unilaterally reached “a definite de- 
cision” to subcontract all the work in the unit “effec- 
tive August 1, 1959” (J.A. 49-50, 57; 75, 91, 105-106, 
128, 155, Tr. 45, 175-176). It further acknowledges 
that, after reaching this decision on July 27, 1959, it 
thereafter refused to meet with the Union to negoti- 
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ate new contract terms, characterizing any such nego- 
tiations as “pointless’’ since the Company would no 
longer have any employees in the unit to be covered 
by the contract (J.A. 80-81, 84, 89, 122, 155, 158-159). 
Nonetheless, the Company asserts that it is not guilty 
of a refusal to bargain in this regard because it: (1) 
gave the Union notice of its intention to subcontract 
in 4 days; (2) offered to defer the actual subcontract- 
ing if the Union felt that this advance notice was 
insufficient; (3) stated the reasons why it felt eco- 
nomically compelled to take this action and legally 
justified in doing so; and (4) expressed its willing- 
ness to “answer any questions” about its decision 
(Br. 23). 

Announcing and defending a unilateral decision, 
however, obviously did not satisfy the obligation im- 
posed on the Company by Section 8(a) (5) of the Act; 
for talking about such a decision is not the same thing 
as. bargaining about it.’ Otherwise, an employer 


™The Company makes clear its confusion in this regard. by 
expressing the fear that the Board may one day go beyond 
its present ruling that an employer must engage in “prior dis- 
cussion” before subcontracting the work of the unit and may 
even hold that an employer must engage in “discussion to the 
point of impasse” before instituting unilateral action (Br. 36). 
These fears, however, do not relate to the speculative future, 
they are realized with the instant decision; for the Board’s 
holding that subcontracting is 2 mandatory subject of collective 
bargaining necessarily means that unilateral employer action 
on this subject is precluded short of an impasse in the contract 
negotiations. See V.L.RB. v. Kate, 369 US. 736, 741-743; 
NLRB. vy. Andrew Jergens Co., 175 F. 2d 130, 186 (C.A. 9), 
cert. denied, 338 U.S. 827. Consequently, the Company’s 
simple announcement to the Union that it had decided to sub- 
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could unilaterally alter wage levels simply by first 
telling the Union that he was going to do so and that 
he would be glad to answer any questions about the 
operation of the new pay scales. The Company in 
the instant case made agreement with the Union im- 
possible by removing from discussion the question 
of whether to subcontract the maintenance work and 
depriving the Union of any opportunity to offer the 
kind of suggestions or concessions that might have 
made subcontracting appear unnecessary or undesir- 
able. 

Nor could the Company assume, on the basis of 
contract negotiations with the Union a year before, 
that agreement on this basis would be impossible (Co. 
Br. 5); for just as the immediate offer of an eco- 
nomic benefit opens new areas for give and take at 
the bargaining table, so the immediate threat of an 
economic detriment may serve that purpose, as well. 
N.L.R.B. v. Crompton-Highland Mills, 337 U.S. 217, 
2924. Cf. N.LRB. v. Katz, 369 U.S. 736, 742-747. 
In short, had the Company told the Union, in the 
context of tentative negotiations for a new contract, 
that it was seriously considering subcontracting the 
maintenance work because of the high cost of the 
operation, there was a very real possibility that a 
mutually acceptable solution could have been reached, 
contract all the work in the unit, together with its offer’ to 
answer any questions or to discuss the effects of its decision, 
clearly did not satisfy the obligation imposed on the Company 
by Section’ 8(a)(5) to consider with the Union the various 
possible alternatives to subcontracting all the work. 
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short of subcontracting (Un. Br. 33-34).° Conse- 
quently, although the Company was not required to 
accept any given union alternative to contracting out 
the maintenance work, it was obligated to explore 
fully the possibility of agreement through contract 
negotiations before instituting unilateral action— 
unless the Company is correct in its contention that 
subcontracting is not a mandatory subject of 
collective bargaining (Br. 25-37). 


B. The subcontracting of work in the unit is a mandatory subject of 
bargaining under the Act 


Section 8(a)(5) provides that “[iJt shall be an 
unfair labor practice for an employer to refuse to 
bargain collectively with the [majority] representa- 
tives of his employees.’”’ The subjects on which an 
employer must bargain under this provision (as 
distinguished from those on which he may bargain) 


are set out in Section 8(d) of the Act. NLRB. v. 
Wooster Division of Borg-Warner Corp., 356 US. 


8 In its statement of the case (Br. 12), the Company implies 
that Industrial Relations Director Thumann made an offer to 
retract the decision to contract out the maintenance work in 
exchange for significant economic concessions on the part of the 
Union and that the Union failed to take advantage of this 
offer. In this connection, the Company relies on Thumann’s 
statement of the economic reasons for the Company’s decision 
to subcontract the work and his offer to defer the subcontract- 
ing (Br. 12). What the Company fails to mention, however, 
is that Thumann consistently referred to the Company's de- 
cision to subcontract as “definite” and declined to enter into 
any discussion of contract terms with the Union, specifically 
disavowing the suggestion that his offer to defer the subcon- 
tracting was intended as an offer to extend the contract for 
a short period and to enter into bargaining negotiations with 
the Union in the meantime (J.A. 86, 121, 155, 158-159). 
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342, 349. This section provides that the mandatory 
bargaining obligation shall include the duty ‘‘to meet 
at reasonable times and confer in good faith with 
respect to wages, hours, and other terms and condi- 
tions of employment * * *”’ (emphasis supplied). 
See also Section 9(a) of the Act, supra, p. 16. 

The natural meaning of the description of manda- 
tory subjects of bargaining in the statute thus. en- 
compasses an employer’s proposal to subcontract to 
another company all the work previously performed 
by the employees in the bargaining unit; for it is 
difficult to conceive of any action by an employer that 
would have a greater effect on employees’ ‘‘wages, 
hours, and other terms and conditions of employ- 
ment,” than a decision to deprive them of their jobs 
by subcontracting their work. Such a proposal, on 
its face, constitutes a mandatory subject of collective 
bargaining within the statutory language. 

This straightforward reading of “terms’’ and “con- 
ditions of employment’’ was recently adopted by the 
Supreme Court in the course of interpreting these 
words as they occur in the definition of “labor dis- 
pute”’ in the Norris-LaGuardia Act. Telegraphers V. 
Chicago & North Western Railway Co., 362 U.S. 330, 
335-336. In that case, a railroad operating at a sub- 
stantial loss wished to abolish or consolidate some of 
its railroad stations, where some employees who were 
represented by the union worked less than 1 hour a 
day although they were paid for a full day. The 
commerce commissions in the states where such sta- 
tions were located permitted, and in one case ordered, 
their abolition. However, because this plan would 
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necessarily result in loss of jobs for some employees, 
the union threatened to strike in support of a demand. 
that the railroad agree not to abolish any jobs with- 
out the union’s consent. The railroad, although will- 
ing to negotiate about severance pay for the employ- 
ees to be discharged, refused to negotiate about 
whether their jobs should be abolished, and sought to 
enjoin the strike in a federal district court. 

The Supreme Court held that the injunction sought 
was barred by the Norris-LaGuardia Act which 
deprives the federal courts of jurisdiction to enjoin 
a strike in “any case involving or growing out of any 
labor dispute.”? After quoting Section 13(¢) of that 
act, which defines “labor dispute” as, inter alia, “any 
controversy concerning terms or conditions of employ- 
ment,’”’® the Supreme Court stated (362 USS. 330, 
335, 336): 

Unless the literal language of this defini- 
tion is to be ignored, it squarely covers this 
controversy. * * * 

Plainly the controversy here relates to an 
effort on the part of the union to change the 
“teyms” of an existing collective bargaining 
agreement. The change desired just as plainly 
referred to “conditions of employment’’ of the 
railroad’s employees who are represented by 
the union, the employment of many of these 
station agents inescapably hangs on the num- 
ber of railroad stations that will be either com- 
pletely abandoned or consolidated with other 

°The definition of “labor dispute” in Section 2(9) of the 
National Labor Relations Act is identical to that in Section 
18(c) of Norris-LaGuardis. 
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stations: And, ‘im: the collective bargaining 
'-. world’ today,. there is nothing. strange: about. 
- agreements that affect the permanency of .em- 
ployment. The District €ourt’s finding: that 
“collective bargaining as to the length or 
terms of employment is commonplace’’ is not 
~ thallenged: 
a Even more persuasive, for the purposes of the 
instant case, is the Supreme Court’s rejection of the 
coritention, made by the railroad and accepted by the 
court of appeals, that federal jurisdiction to enjoin 
‘the strike was not barred by the Norris-LaGuardia 
Act because the union’s demand for a limitation on 
the railroad’s abolition of uneconomic jobs did not 
constitute a mandatory subject of bargaining under 
the Railway Labor Act. 
_ The Supreme Court held, on the contrary, that the 
union’s demand did relate to a mandatory subject of 
collective bargaining, stating, in part, that, “the 
union’s effort to negotiate its controversy with the 
railroad was in obedience to the [Railway Labor] 
Act’s command that employees as well as railroads 
exert every reasonable effort to settle all disputes ‘con- 
cerning rates of pay, rules, and working conditions.’ 
45 U.S.C. § 152, First.’ 362 U.S. at 339-340. 

It has been urged that the holding in Telegraphers 
v. Chicago & North Western is not applicable to situa- 
tions like the instant one because that case was con- 
cerned with: (1) the mandatory subjects of collective 
bargaining under the Railway Labor Act, rather than 
under the National Labor Relations Act; (2) the 
words “‘terms and conditions of employment”’ as they 
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are used in the’ Norris-LaGuardia Act ;:(3) ‘the Inter- 
state Commerce Act; (4) railroads,which are ‘‘im- 
pressed with a public interest”’; (5) an “existing bar- 
gaining agreement”; and (6) a company plan to elimi- 
nate certain marginal jobs rather than all work in the 
unit. See: Jays Foods, Inc. v. N.L.R.B.,,292 F. 2d 
317, 321 (C.A. 7); the dissenting opinion of Board 
Member Rodgers (J.A. 30-31) ;.the Board’s original 
Decision and Order (J.A. 38) ; and Co. Br. 31-33. 
As the Board noted, however, these differences fail 
to provide an adequate basis for distinction (J.A. 23). 
Thus, with regard to the first effort to distinguish 
listed above, the subjects of mandatory bargaining 
‘under the National Labor Relations Act have, been 
held to be at least as extensive as those under the 
Railway Labor Act. Accordingly,.precedents under 
the one statute have been consistently relied upon in 
delimiting the bargaining obligation under the other.” 
As to the second alleged basis for distinction, the 
Supreme Court’s holding that the abolition of unit 
jobs comes within “‘terms”’ and “conditions of employ- 
ment” as used in the Norris-LaGuardia Act is equally 
applicable to these words as used in the collective bar- 
2° See W.L.R.B. v. American National Insurance Co., 343 TS. 
395, 402, n. 8, 406, n. 18, 408; /nland Steel Co. v. NIRB., 170 
F. 2d 247, 254, 255 (C.A. 7), cert. denied, 336 U.S. 960; H. J. 
Heinz Co. v. NILRB., 311 U.S. 514, 524-525; Flight Engineers 
International Assn., AFL-CIO v. American Airlines, Inc., 308 
F. 2d 5, 13, n. 10 (C.A. 5); West Texas Utilities Co. v. 
N.LRB., 92 App. D.C. 294, 299, 206 F. 2d 442, 447, cert. de- 
nied, 346 U.S. 855; Allis-Chalmers Manufacturing Go. Vv. 
W.LBB., 218 F. 2d 374, 878 (C-A. 7). See also, 1: Leg. Hist. 


of the National Labor Relations Act, 1935, pp. 38, 256 (G.P.O. 
1949). 
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gaining provisions of the National Labor Relations 
Act; for it turns’ on their “literal”’ and’“‘plain’”” mean- 
ing which is obviously the same wherever they appear. 

With respect‘to the third and fourth grounds urged 
for distinguishing the cases, so far as the Interstate 
Commerce Act and the “‘public interest’’ in the rail- 
roads were involved in Telegraphers v. Chicago & 
North’ Western, they militated ‘against the’ result 
reached by the majority there, 362 U.S. at 336-342. 
Thus,:a majority of the Supreme’ Court rejected the 
railroad’s contention that the strike might be enjoined 
because the union’s: job-freeze’ demand’ was: contrary 
to the national transportation policy embodied in the 
Interstate Commerce Act (cf. the dissenting opinion, 
362 U.S. at 352-360). Accordingly, the absence of 
these’ countervailing factors in the instant case, far 
from providing a basis for reaching a different result, 
enforces the decision’ reached by the Board here.’ See 
also, Texas and New Orleans Railroad Co. v. Brother- 
hood of Railway Trainmen, 307 F. 2d: 151, 157-160 
(C.A.'5), cert. denied, 371 U.S. 952: 

Nor can any meaningful distinction be drawn on 
the basis of the fifth difference listed above, between: 
the demand of the union in: Telegraphers'v. Chicago 
& North Western that a job-freeze clause’ be added 
to an existing bargaining agreement in the middle of 
its term: and: the request of the Union’ here that the 
Company bargain about subcontracting the unit work 
in the course of timely negotiations for modification 
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are used in the Norris-LaGuardia.Act;:(3) the Inter- 
state Commerce Act; (4) railroads, which are ‘im- 
pressed with a public in’ ”?. (5) an “existing bar- 
gaining agreement”’; and (6) a company plan to elimi- 
nate certain marginal jobs rather than all work in the 
unit. See: Jays Foods, Inc. v. N.L.R.B.,,292 F. 2d 
317, 321 (C.A. 7); the dissenting opinion of Board 
Member Rodgers (J.A. 30-31) ;.the Board’s original 
Decision and Order (J.A. 38) ; and Co. Br. 31-33. 
As the Board noted, however, these differences fail 
to provide an adequate basis for distinction (J.A. 23). 
Thus, with regard to the first effort to distinguish 
listed above, the subjects. of mandatory bargaining 
under the National Labor Relations Act have, been 
held to be at least as extensive as those under the 
Railway Labor Act. Accordingly, precedents under 
the one statute have been consistently relied upon in 
delimiting the bargaining obligation under the other.” 
‘As to the second alleged basis for distinction, the 
Supreme Court’s holding that the abolition. of unit 
jobs comes within “‘terms”’ and “conditions of employ- 
ment” as used in the Norris-LaGuardia Act is equally 
applicable to these words as used in the collective bar- 
3° See W.LR.B. v. American. National Insurance 00/348 US. 
395, 402, n. 8, 406, n. 18, 408; /nland Steel Co. v. NIRB., 170 
F. 2d 247, 254, 255 (C.A. 7), cert. denied, 336 U.S. 960;'Z. J. 
Heinz Co. v. N.LRB., 311 U.S. 514, 594-525; Flight Engineers 
International Assn. AFL-CIO v. American "Ainlines, Ine., 308 
F. 2d 5, 18, n. 10 (CA. 5); West Texas Utilities Co. v. 
NLRB. 92 App. D.C. 224, 229, 206 F. 2d 449, 447, cert. de- 
nied, 346 U.S. 855; ‘Allis Chalmers Manufacturing Co. v. 
NIBRB., 213 F. 2d 374, 878 (C.A. 7). See also, 1: Leg. Hist. 


of the National Labor Relations Act, 1935, pp. 88, 256 (G.P.O. 
1949). 
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gaining provisions of the National Labor’ Relations 
Act; for it-turns’ on their “literal” and’“plain”’ mean- 
ing which is obviously the same wherever they appear: 

With respect'to the third and fourth grounds urged 
for distinguishing the cases, so far as the Interstate 
Commerce Act and the “‘public in "in the rail- 
roads were involved in Telegraphers v. Chicago & 
North Western, they militated against the’ result 
reached by the majority there, 362 U.S. at-336-342. 
Thus, a majority of the Supreme: Court rejected’ the 
railroad’s contention that the strike might be enjoined 
because the union’s job-freeze’ demand was contrary 
to’ the national transportation policy’ embodied in the 
Interstate Commerce Act (cf. the dissenting opinion, 
362° U.S. at 352-360). Accordingly, the absence of 
these’ countervailing factors in the instant case, far 
from providing a basis for reaching a different result, 
enforces the decision’ reached by the Board here. See 
also, Texas and New Orleans Ratlroad Co. v. Brother- 
hood of Railway Trainmen, 307 F. 2d: 151, 157-160 
(G.A. 5); cert: denied, 371 U.S. 952: 

Nor can any meaningful distinction be drawn on 
the basis of the fifth difference listed above, between 
the demand of the union im: Telegraphers:v. Chicago 
& North Western that a job-freeze clause be added 
to an existing bargaining agreement in the middle of 
its’ term: and: the request: of the Union: here that the 
Company bargain about subcontracting the unit work 
in the course of timely negotiations for modification: 


32: 

of an agreement at the close of its specified term.” 
Cf. Jays Foods, Inc., v. NL.R.B., 292 F. 2a 317,321 
(C.A. 7). 

Finally, with respect to the sixth attempt to dis- 
tinguish the cases, the abolition of all the jobs in the 
unit, effected by the Company here, obviously has as 
much effect on employee ‘‘wages, hours, terms and 
conditions of employment” as does the abolition of 
only some of the jobs, proposed by the railroad in 
Telegraphers v. Chicago & North Western. In fact, 
the opinions in several cases that held the unilateral 
subcontracting of the work of a few members of the 
bargaining unit to be improper have based their con- 
clusion on the self-evident impropriety of subcon- 
tracting all of it without negotiating with the bar- 
gaining representative.” In sum, as the Board noted 


ue * * There is surely a fine line between bargaining ‘that 
employment will not be diminished during the life of a con- 
tract by the closing of a plant, and bargaining that employ- 
ment will not be diminished by subcontracting after a contract 
has expired. If the [latter] is non-mandatory because Con- 
gress did not intend to compel bargaining over basic manage- 
ment decisions, the former is hardly less so.” Robben W. 
Fleming, The Obligation to Bargain in Good Faith, included 
in Public Policy and Collective Bargaining, Joseph Shister 
(editor), (Harper & Row, 1962) p. 72. 

12 See Timken Roller Bearing Co., 70 NLRB 500, set aside 
on grounds irrelevant here, 161 F. 2d 949 (C.A. 6); United 
Steelworkers of America v. Warrior & Gulf Navigation Co., 
363 U.S. 574, 572 (concurring opinion); /nternational Union, 
United Automobile, Aircraft and Agricultural Implement 
Workers of America, Local 391 v. Webster Electric Co., 299 
F. 9d 195 (C.A. 7); Zn re Northwest Airlines, Inc., 5 L.A. 71, 
82 (Presidential Emergency Board under Railway Labor Act) ; 
In re Dixie Manufacturing Co., Plant, 2, 27 WLR 396, 397, 17 
LRRM 1575; Award No. 323, National Railroad Adjustment 
Board (Third Division, 1936). 


(J.-A. 21-23), the distinctions urged between the in- 
stant case and Telegraphers v. Chicago & North 
Western fail to withstand analysis. 

The union’s legitimate interest in bargaining about 
the abolition of unit jobs recognized in Telegraphers 
v. Chicago & North Western was also the basis for 
the Tenth Circuit’s decision in N.L.R-B. v. Brown- 
Dunkin €o., 287 F. 24 17, 20—a case which is on all 
fours with the one at bar. The court there held that 
a department store violated the bargaining require- 
ments of the Act by subcontracting all the work per- 
formed by the employees in a certified bargaining 
unit of janitorial employees without notifying the 
employees’ statutory representative. The court said: 

Under no stretch of the imagination can it 
be said that these cireumstances gave the Union 
a fair opportunity to bargain with respondent 
about not subcontracting the work * * *. This 
is not to say that the Union must first approve 
before an employer may contract out work, but 
it is to say that reasonable notice and a chance 
to bargain must be afforded before-an employer 
enters into a contract affecting the hire or ten- 
ure of its Union workers’ employment. This is 
so because “Such unilateral action minimizes 
the influence of organized bargaining. It in- 
terferes with the right of self-organization by’ 
emphasizing that there is no necessity fora 
collective bargaining agent.’”’ [Citing cases.] 

As noted above, the spirit of the Brown-Dunkin 
decision that an employer must bargain with the union 
about subcontracting all unit work has been reflected 
in the eases involving the subcontracting of only part 
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of the work‘in the unit. Thus, it has been uniformly 
held that-an employer is obligated to bargain with his 
employee’s statutory representative before he ‘dimin- 
ishes the’ amount of work’ which' would otherwise ’be 
available to them by subcontracting part-of it else- 
where. Fetzer Television Co. v. N.L.R.B.,:299 F.2d 
845 (C.A. 6), enforcing per curiam, 131 NLRB 821; 
831; N.L.BB. v. Stilley’ Plywood Co., Inc.,199 F. 2d 
319 (C.A. 4), enforcing per curiam as to this point, 94 
NLRB 932, 969, cert. denied; 344 U.S. 933; Timken 
Roller Bearing Co., 70 NLRB 500, 518, set aside: on 
grounds irrelevant here, 161 F. 24 949 (C.A. 6), cited 
with approval in Local 24 v. Oliver, 358'U.S. 283, 295. 
See also, United Steelworkers of America:‘v. Warrior 
Gulf Navigation Co., 363 U.S. 574. 

Contrary to the Company’s’ assertion, the instant 
decision does not run counter to “‘longstanding”’ 
Board precedent (Br. 32-33). The most that can be 
said of the cases cited by the Company in support of 
this contention, is that some contain dicta reflecting a 
somewhat different approach to the subcontracting of 
unit work, from that taken by the Board here.*. This 
does not, of course, establish that the Board’s ap- 

i None of the cases cited by the Company (Br. 25-29) pre- 
sented the issue involved here of whether an employer must 
bargain’ about his decision to’ subcontract all unit work. The 


employer in Brown-McLaren Mfg. Co., 3 NERB 984, 1006- 
1008, unlike the employer in the instant case, bargained to im- 
passe with the union on economic issues before resorting: to 
transfer or removal of certain unit work: Thereafter the em- 
ployer refused to bargain with respect to subsequent removals 
of work, which were “incidental to, and a direct: result: of the 
situation which impelled the [original unilateral action].” The: 
issue presented in Mahoning Mining Co., 61 NLRB 792, 803- 
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proach :in the instant. case isan incorrect one. aGt, 
United. Brotherhood of Carpenters and Joiners of 
America, AFL-CIO v.N-L.R-B., 357 U.S. 98, 101-107. 
Indeed, insofar asthe \Board’s interpretation of the 
mandatory subjects of bargaining. under the. statute 
“reeognizes ‘the facts of life created by the customs 
and practices of employers and unions’’ (J.-A. 24),. it 
cannot: be static, ; but; must.alter.and. develop just.as 
those customs and practices do, infra, pp. 37-38, 47- 
50. 

The ‘Company asserts: that Congress inferentially 
approved the approach taken in these earlier Board 
eases by not amending the statutory enumeration of 
mandatory subjects for collective bargaining, in spe- 
cific. disapproval. of the language of those decisions 
(Br. 29-30). .: A. much more-persuasive, use. of legis- 
lative history, however, could be.made: in. support of 
the Board’s present holding that. subcontracting is a 


804, -was whether .an employer ..was obligated to. continue to 
bargain with respect to. the employees at certain operations 
following the subcontracting of those operations. In Krantz 
Wire & Mig. Co. 97 NLRB 971, 988, enforced sub nom. 
W.LRB. v. Armato, 199 F.2d 800 (C.A. 7), and: Walter Holm 
& Co., 87 NLRB 1169-1172, the Board made the quite: different 
holding that. an employer need ;not bargain, about a-decision to 
go out of business altogether. (Cf, NLIRB.v. Rapid Bindery, 
Inc., 293 .F..2d 170, 176 (C.A. 2), cited by the Company (Br. 
29), holding that an employer need not, bargain about a deci- 
sion to move his plant.) Celanese Corp. of America, 95 NLRB 
.664,°712, involved only the question whether the employer's 
subcontracting violated the’ anti-discrimination provisions of 
Section 8(a)(1)., See infra, pp. 56-62. See also, NLRB. Vv. 
Houston Chronicle Publishing Co., 211 F. 2d 848, 851-854 (C.A. 
5); W.L.RB. v. Lassing, 284 F. 24 781, 782-783 (C.A. 6), cert. 
denied, 366 U.S..909; NLRB. v. Drennon Food Products, 272 
F.2d 23 (C.A., 5), cited by-the Company (Br. 29).) 
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mandatory subject of bargaining. Thus, in 1946, the 
Board held squarely that an employer’s “system of 
subcontracting work” is “properly included within 
the scope of collective bargaining.” Timken Roller 
Bearing Co., 70 NLRB 500, 518, set aside on other 
grounds irrelevant here, 161 F. 2d 949 (C.A. 6), cited 
with approval in Local 24 v. Oliver, 358 U.S. 283, 
295.* The Board there stated (70 NLRB at 518): - 
* * * Tt is the [employer’s] duty to sit down 
and discuss these matters with the Union when 
requested to do so. During such discussion it 
may develop, for example, that the Union will 
engage to supply sufficient. skilled labor in the 
crafts in question, so that more work may be 
done by the [employer’s] employees and less by 
workers outside the unit; it might be that the 
[employer] will convince the bargaining repre- 
sentative that there is no reasonable alternative 
to a continuation of the [employer’s] present 
practice in this respect; or some other and 
presently unthought of solution agreeable to 
both parties may suggest itself. 

On none of the issues now dividing the 
parties is the [employer] compelled to reach 
an agreement with the Union. * * * The re- 
quirement is that the [employer] consult with 
the Union and explore in good faith the possi- 
bility of reaching an agreement so that, in con- 
formity with the purposes of the Act, the 
matter may be removed, so far as it is possible, 
as a cause of industrial strife. 

A year after this unequivocal statement of Board 
position, the 1947 amendments to the. Act were 


“See also, Shamrock Dairy, Inc., 124 NLRB 494, enforced, 
108 App. D.C."117, 980, F. 2d 665, cert. denied, 364 U.S. 892. 
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adopted, leaving unchanged the statutory enumer- 
ation of the subjects of bargaining.* The history of 
the statute thus refutes the Company’s contention 
that the enactment of these amendments represented 
congressional approval to a contrary position alleg- 
edly implicit in two Board decisions that antedated 
Timken (Co. Br. 30). 

Moreover, if the Company is correct that con- 
gressional acquiescence did freeze the mandatory 
subjects of bargaining as of 1947, then every Board. 
and court decision since that date holding a matter 
to be a mandatory subject of bargaining that had not 
been so found before then is wrong.’ The fact that 
Congress enacted the Landrum-Griffim amendments 
in 1959 effecting extensive changes in the law yet 
leaving Section 8(d) unchanged, indeed reflects at 


28The House version of the bill contained language which 
purported to narrow the scope of the subjects about which 
bargaining was required. H.R. 3020, 80th Cong., Ist Sess. 
Sec. 2(11); House Report No. 245 on H.R. 3020, 80th Cong., 
Ist Sess., pp. 22-23; 1 Leg. Hist. Labor Management Relations 
Act, 1947 (G.P.O., 1948), pp. 163-167, 318-314. However, 
the House minority report objected to this language on the 
ground, inter alia, that it would make nonmandatory a number 
of subjects, including subcontracting, which were “traditionally 
the subject matter of collective bargaining in some industries 
or in certain regions of the country.” Minority Report on. 
FLR. 3020, 80th Cong., 1st Sess., :p. 71, 1 Leg. Hist: 1947 Act 
362. The Senate resisted the proposed change; and so far as 
relevant here, the language of Sections 8(2)(5) and 9(a) of 
the Act as amended is the same'as the language of the corre- 
sponding provisions of the original Act. Statement by Senator 
Taft, 93 Cong. Rec. 6443, 2 Leg. Hist. 1947 Act, p. 1589. 

*See eg, W. W. Cross & Co. v. NLZEB., 114 F. 2d 8% 
(C.A. 1); Inland Steel Co. v. NLEB., 170 F. 2d: 247 (CA. 7); 
cert. denied, 336 U:S. 960; Richfield Od Corp. v. NILRB., ¥% 
App. D.C. 388, 281 F. 2d 717, cert. denied, 351 U.S. 909. 
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the very least congressional acquiescence in the sig- 
nificant role of the Board, subject to court review,” 
in adopting, changing, and expanding the scope of 
mandatory subjects of bargaining. The Seventh Cir- 
euit in Inland Steel Co. v. N.LRB., 170 F. 2d at 
254, flatly rejected an identical argument. The court 
stated: 


We do not believe that it was contemplated 
that the language of Sec..9(a) was to remain 
static. Congress in the original as well as the 
amended Act used general language, evidently 
designed to meet the increasing problems aris- 
ing from the employer-employee relationship. 
As was said in Weems v. United States, 217 
US. 349, 373 * * * 

‘Legislation both statutory and constitutional 
is enacted, it is true, from an experience of 
evils, but its general language should not, 


therefore, be necessarily confined to the forms 
that evil had theretofore taken. Time works 
changes, brings into existence new conditions 
and purposes. Therefore a principle to be 
vital must be capable of wider application than 
the mischief which gave it birth.” 


The Company further contends that while an 
employer’s decision to subcontract work may have an 


21In this area the Board’s conclusions are entitled to great 
weight. As this Court stated in the Richfield Oil case, 97 App. 
D.C. 388, 389-390, 231 F. 2d at 728-724: 

“The very fact that Congress has not defined ‘wages’ or 
“erms’ or ‘other conditions of employment’ makes it clear that 
the Board is to deal within its own competence and expertise 
with the multiple variance of differing aspects of the problems 
arising in these fields. Then the courts will review and deter- 
mine ultimately whether or not the Board has acted permissibly 
and correctly.” 


39 


‘Gmpact” on employee job tenure, it does not, In 
and of itself, alter this condition of employment since 
the employees involved may be assigned: to other 
work (Br. 30). Assuming, arguendo, the validity. of 
the Company’s contention that the subcontracting of 
unit jobs does not itself come within the literal mean- 
ing of “wages, hours, and other terms and conditions 
of employment,” an employer’s decision to subcon- 
tract is nonetheless a mandatory subject of bargaining 
under the Act by virtue of the very “impact”’ of that 
decision, to which the Company refers, on. other sub- 
jects that are clearly within the statutory language. 

Thus, it is well settled that a subject which is 
ordinarily not within the scope of mandatory bargain- 
ing, may be brought within it, where the subject has 
such a vital connection with other, mandatory, sub- 
jects that those subjects cannot be satisfactorily bar- 
gained about in isolation from it. Local 24 v. Oliver, 
358 U.S. 283, 293-295, 362 U.S. 605.* It is self- 
evident that the extent of an employer’s right to sub- 
contract the work of the employees in the bargaining 
unit has an intimate effect on their bargaining repre- 
sentative’s power.to secure and enforce a bargain 
relatively favorable to them. Plainly, a contractual 
minimum wage is of little value to employees whose 
employer has contracted out their work to another 
firm which pays its employees lower wages; and a 
provision calling for the retention of senior employees 
in case of layoffs is of scant comfort to older employ- 

28 Accord: United States Pipe and Foundry Qo. v. NLEB., 


298 F. 2d 873, 877-878 (C.A. 5), cert. denied, 370 U.S. 919; 
NLRB. v. Bemis Brothers Bag Co., 206 F. 2d 33, 36-37 (CA. 
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ees who are laid off when the employer subcontracts 
their work to another firm which is free to employ 
younger workers. Thus, the availability of subcon- 
tracting tends “to give management the whip hand 
in bargaining,” and to permit it to say “‘ ‘If you don’t 
behave * * * we'll go [to the subcontractor].’”’” 
This interrelationship between contracting out and 


employee wages and job tenure was underlined by 
5); V LBB. v. Allison & Co., 165 F. 2d 766, 768-769 (C.A. 6), 
cert. denied, 355 U.S. 814; V.LAB. v. Niles-Bement-Pond Co., 
199 F. 2a 713, 714 (CA. 2); NLRB. v. Lehigh Portland Ce- 
ment Co., 205 F. 2d 821, 823 (CA. 4); Quality Limestone 
Products, Inc. v. Drivers, Salesmen, Warehousemen, Milk Proc- 
essors, Cannery, Dairy Employees and Helpers, Local 695, 50 
LRRM 2783, 2784-2785 (D.C.E.D. Wis. July 19, 1962). 

9 Inside vs. Outside, 65 Fortune 215 (May 1962). For many 
years, the parties to collective bargaining: relationships have 
recognized that a limitation on the employer’s right to con- 
tract out work may be essential to protect the negotiated job 
standards. Sumner H. Slichter, The Impact of Collective 
Bargaining on Management, pp. 284-285, 290-291. (Brookings 
Institution, 1960) ; Robert J. Myers, “Men’s Clothing,” included 
in How Collective Bargaining Works, Harry A. Millis (Re 
search Director), (Twentieth Century Fund, 1942), pp. 436- 
439; Sumner H. Slichter, Union Policies and Industrial Man- 
agement (Brookings Institution, 1941), pp: 291, 299-300, 437—- 
441; Leon E. Lunden, Subcontracting Clauses in Major Con- 
tracts, Part IL, 84 Monthly Lab. ‘Rev. 715, 719-722 (1961) ; Al- 
ton W. Baker, Provisions of Collective Bargaining Contracts m 
the Ohio Retail Lumber Trade, Ohio Studies in Personnel, 
Research Monograph No. 54, Ohio State University (Bureau 
of Business Research, College of Commerce and Administra- 
tion, 1949), pp. 85, 87; International Ladies’ Garment Workers’ 
Union, The Outside System of Production in the Women’s 
Garment Industry in the New York Market, pp. 1347 (1951) 5 
Charles E. Zaretz, The Amalgamated Clothing Workers of 
America, pp. 31-46 (Ancon Publishing Co., 1984); Lazare 
Teper, The Women’s Garment Industry, pp. 13-15, 20-21 
(1937). 
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the Supreme Court in United Steelworkers of Amer- 
ica v. Warrior & Gulf Navigation Co., 363 U.S. 574. 
In that case, a union that was a party to a‘ collective 
bargaining agreement filed a grievance, under the 
contractual arbitration clause, contending that. the 
employer had violated the “no lockout” clause by 
laying off employees in the bargaining unit and sub- 
contracting their work to another firm, which in turn 
hired some of these laid-off employees to perform the 
work at lower wages. The Supreme Court held, inter 
alia, that even though there was no express provision 
in the contract which prohibited the employer from 
contracting out work, and even though the contract 
withheld from the grievance procedure “‘matters 
which are strictly a function of management,’ the 
contract nonetheless empowered the arbitrator to de- 
termine whether the grievance in question came with- 
in the scope of the arbitration clause. Moreover, 
three of the seven-member Court majority added, in 
a concurring: opinion, that a contrary result would 
mean that the employer “‘was in no way limited by 
any implied covenant of good faith and fair dealing 
from contracting out as it pleased which would neces- 
sarily mean that [the employer] was free completely 
to destroy the collective bargaining agreement by 
contracting out all the work.” 363 U.S. 569, 572.” 

20 Accord: Local 1912, International Association of Machinists 
v. United States Potash Company, Division of United States 
Boraz & Chemical Corp., 270 F. 24 496 (C.A. 10), cert. denied, 
363 U.S. 845; International Telephone and Telegraph Corp. v. 
Local 400, Professional, Technical and Salaried Division, In- 
ternational Union of Electrical, Radio & Machine Workers. 
AFL-CIO, 286 F. 24 329 (C.A. 3). 
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Similarly, in Local 24 v. Oliver, 358 U.S. 283, 294- 
295, 362 U.S. 605, 606, the Supreme Court commented 
on the relationship between the performance of work 
outside the unit and the negotiated working condi- 
tions of the employees within the unit. The issue 
presented in that case was whether state anti-trust 
laws might be interpreted to prevent a union from 
carrying out a provision in its collective bargaining 
agreements with motor carriers that required hired or 
leased trucks, if not owner-driven, to be operated only 
by employees in the bargaining unit and that set a 
minimum rate for the rental of hired or leased equip- 
ment. The Court, pointing out the importance of 
this provision to the employees in the unit as a pro- 
tection to their jobs and negotiated wage scales, held 
that state laws could not be applied to prevent the 
contracting parties from carrying out their agreement 
‘“<ypon a subject matter as to which federal law directs 
them to bargain” (358 U.S. at 295, 362 U.S. at 606). 
The Court further stated (358 U.S. at 294-295) : 

Tt is not necessary to attempt to set precise out- 
side limits to the subject matter properly in- 
eluded within the scope of mandatory collec- 
tive bargaining * * * to hold, as we do, that 
the obligation under §8(d) * * * to bargain 
collectively “with respect to wages, hours, and 
other terms and conditions of employment”’ 
*** found an expression in the subject 
matter of [this contract provision]. [Citing 
the Board’s holding in Timken (quoted, supra, 
p. 36) that subcontracting is a mandatory 
subject of bargaining under the statute. ] 
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See also, Heavy Highway, Building and Construction 
Teamsters’. Committee for Northern California v. 
Superior Court of the City and County of San Fran- 
cisco, 203 Cal. App. 2d 665, 21 Cal. Reptr. 840, 841- 
843, cert. denied, 371 U.S. 823. 

Numerous courts, arbitrators, and administrative 
tribunals have recognized the possibly deleterious 
effect of subcontracting on the overall collective bar- 
gaining agreement, by implying, recommending, and 
directing limitations on subcontracting in order to 
protect the other contract terms negotiated between 
the parties." Thus, a Presidential Emergency Board, 
appointed under the Railway Labor Act, stated, in 
recommending inclusion of such a clause in a collec- 
tive bargaining agreement, that an unlimited em- 
ployer right to subcontract work: 


2 See e.g., District Lodge No. 1, International Association of 
Machinists, AFL-CIO v. Crown Cork and Seat Co., Inc., 47 
LRRM 2615 (D.CE.D. Pa., January 19, 1961); Zn re Warrior 
& Gulf Navigation Co., 36 L.A. 695 (arbitration proceeding 
held pursuant to the Supreme Court’s opinion in Warrior & 
Gulf); In re Celanese Corp. of America, 83 L.A. 925, 936-949 
(cited with approval in Warrior & Gulf, 363 U.S. at 584, n. 8) ; 
In re Mandel Laces, 27 L.A. 440 (N.Y. Sup. Ct.) ; Zn re Na- 
tional Association of Glove Manufacturers for Fulton County, 
New York, 4 WLR 307, 316, 11 LRRM 1663, 1665; In re Dixie 
Manufacturing Co., Plant 2, 27 WLR 396, 397, 17 LRRM 
1575; In re Associated Fur Coat and Trimming Manufactur- 
ers, Inc., 19 WLR 835, 837, 15 LRRM 1609, 1611; Jn re Under- 
wood Elliott Fisher Co., 3 WLR 476, 480, 11 LRRM 1606, 
1609; In re Arbitration between Duquesne Light Company and 
Independent Association of Employees of Duquesne Light Co., 
17 LRRM 2735; Western Electric Co., Inc., 24 WLR 525, 528, 
16 LRRM 1656, 1657-1658; Kuehne Chemical Co., 28 WLR 
294, 16 LRRM 1836. 
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[Would render the contract illusory; make it 
a mere “will, wish, or want’’ contract—or no 
contract at all; it would be merely an option 
under such a provision. The company could 
remove from the coverage of the contract any 
work it saw fit at any time and, of course, if 
the company could do that, it could, in effect, 
remove all the work. 

Northwest Airlines, Inc., 5 L.A. 71, 82 (cited with 

approval in N.Z 

Co., 343 U.S. 395, 406, n. 18, in connection with the 

Emergency Board’s additional recommendation that 

a management functions clause be included in the 

contract). 
Similarly, the Seventh Cireuit, in holding that an 
employer’s subcontracting of the work of a few mem- 
bers of the bargaining unit constituted a breach of 
2 contractual union shop clause, stated: 
If this small group can be thus replaced, then 
other groups could meet the same fate, and 
eventually it would be possible to deplete a 
major part of the “protected” union shop 
force. We hold it would be inconsistent with 
the basic purpose of the agreement to approve 
the contracting out of the janitorial jobs here 
involved. 

International Union, United Automobile, Aircraft and 

Agricultural Implement Workers of America, Local 

391 v. Webster Electric Co., 299 F. 2d 195, 197. 

The major argument advanced in favor of the 
exclusion of subcontracting from the scope of man- 
datory bargaining is that its inclusion would repre- 
sent too great an inroad on management’s traditional 
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sphere of. unfettered action by forcing an employer to 
bargain about, “‘a legitimate. business. decision”’ (Co. 
Br. 31, 35).. 3 a 
This argument is reminiscent of the. kind of com- 
plaint often voiced prior to the enactment of federal 
labor legislation, that ‘‘No union.is going to tell me 
how to run my business.’’ It is just -as: fallacious 
today as it was 30. years, ago as an argument against. 
mandatory bargaining. In-the first place, it is literally 
quite true that the company, and not the union, 
“runs’’..the business. The company pays wages, de- 
termines how much it will pay, sets hours, and regu- 
lates other terms and conditions of employment. The. 
union does not perform any of these ‘‘managerial 
functions.”? See United Steelworkers of America. v. 
Warrior &.Gulf Navigation Co., 363 U.S. 574, 580. 
All that the union does, but this is a very important 
‘‘all,” is bargain with the company about these mat- 
ters. The company is not forced or required to agree 
with the union’s position or clair or proposal on any 
of these matters—merely to bargain in good faith 
about them. And that is all that was required here—. 
bargaiiiing about a matter that was directly affecting, 
not merely the wages to be paid the employees con- 
cerned, or their working conditions, but the very exist- 
ence of their jobs. To say that such a drastic change 
in the employment situation is not subject to bargain- 
ing would negate the role of collective bargaining as 
a protective device, believed by Congress to be a 
means of preserving industrial peace, in the very area 
where bargaining is most needed. It would be saying 
that an employer must bargain about lowering an em- 
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ployees’ wages, up to- the point where he lowers: them 
to zero, but at that point the obligation to bargain 
would cease—that the whole job is somehow less. than 
any one of its parts, let alone the sum of them. Such 
a proposition-refutes itself. 

Many of the management prerogatives of yesterday 
are established subjects of mandatory bargaining to- 
day. Thus, it is now well recognized that an em- 
ployer must bargain, on request, with respect to 
whether to effect an economic layoff and, if a layoff is 
to take place, who is to be affected thereby; “ whether 
employees are to be discharged for lawful reasons; * 
the age (if any) at which employees must retire; * 


22 W.L.RB. v. Highland Park Mfg. Co.. 110 F. 2d 632, 635 
(C.A. 4); Inland Steel Co. v. NIRB., 110 F. 2d 247, 252 
(C.A. 7); cert. denied, 336 U.S. 960; NIRB. v. Westinghouse 
Air Brake Co. 120 F. 2d 1004, 1006-1007 (C.A. 3); Vander- 
Bilt Products, Inc. v. N.LRB., 297 F. 2d 833 (CA. 2); 
NLRB. v. Michalik, 201 F. 2d 48 (C.A. 6), enforcing per 
curiam 96 NLRB 10, 24-26; N.L.RB. v. Stilley Plywood Co., 
Inc., 199 F. 2d 319 (C.A. 4), enforcing per curiam as to this 
point 94 NLRB 932, 969, cert. denied, 344 U.S. 933; V.L.RB. 
v. Eva Ray Dress Mfg. Co., Inc., 191 F. 2d 850 (C.A. 5), 
enforcing per curiam 88 NLRB 361, 362. 

3 National Licorice Co. v. N.LR.B., 309 US. 350, 360; Zn- 
land Steel Co. v. N.LRB., 170 F. 2d 247, 251, 252 (C.A. 7), 
cert. denied, 386 U.S. 960; see also, N.L.RB. v. American 
National Insurance Co., 343 US. 395, 398-400, 405-409 ; United 
Steelworkers of America v. Enterprise Wheel & Car Corp. 
363 U.S. 593; NLRB. v. Boss Mfg. Co., 118 F. 2d 187, 188- 
198 (C.A. 7); Singer Mfg. Co. v. N.LIRB., 119 F 2d 181, 188 
(C.A. 7), cert. denied, 313 U.S. 595. 

2 Inland Steel Co. v. N-L.RB., 170 F. 2d 247, 252-254 (C.A. 
7), cert. denied, 336 U.S. 960; see also, Sylvania Electric 
Products, Inc. v. N.L.R.B., 291 F, 2d 128, 181 (C.A. 1), cert. 
denied, 368 U.S. 926; V.L.2B. v. Jacobs Mfg. Co., 196 F. 2d 
680, 683 (C.A. 2); NLRB. v. Black-Clawson Co., 210 F. 2d 


47 


whether: a’ ‘plant is to be shut down or moved to an- 
- other location; and (if such a move takes place) 
whether the displaced employees are to be transferred 
- to the new location or to receive severance pay.” 

This historical progression has been recognized by 
| the courts’ which have, accordingly, treated the scope 
- of mandatory bargaining under the Act as a dynamic - 
- concept that grows as the number of subjects on which 
' employers and unions do, in fact, bargain increases. 
| N.L.R.B. v. American National Insurance Co., 348 
U.S. 395, 405-408." Thus, contrary to the Company’s 


523, 524 (C.A. 6); Boston Herald-Traveler Corp. v. NIRB., 
293 F. 2d 58, 59-60 (C.A. 1); Pacific Coast Association of 
Pulp and Paper Manufacturers v. NL.RB., 304 ¥. 2a 760, 761 
(C.A. 9). 

2 N.L.R.B. v. Mackneish, 272 F. 2d 184 (C.A. 6), enforcing 
per curiam 119 NLRB 162, 168, 189-190; NLRB. v. Lewis, 
246 F. 2d 886, 888-889 (C-A. 9); W.L.RB. v. Tredway, 222 F. 
2a 719 (C.A. 5), enforcing per curiam 109 NLRB 1045, 1048; 
see also, V.L.R.B. v. Intracoastal Terminal, Inc. 286 F. 2d 
954 (C.A. 5); Local 127, United Shoe Workers of America, 
AFL-CIO v. Brooks Shoe Manufacturing Co., 298 F. 2d 277, 
280, 282-285 (concurring and dissenting opinion by Staley, J.), 
985 (concurring and dissenting opinion by Kalodner, J.) (C.A. 
3) ; International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen & Helpers of America, Local Union No.. 310 v. 
N.L.R.B. 108 App. D.C. 117, 280 F. 2d 665, cert. denied, 364 
U.S. 892, enforcing 119 NLRB 998 and 124 NLRB 494; Jn- 
land Steel Co. v. N.L.RB., 170 F. 2d 247, 251 (C.A. 7), cert. 
denied, 336 U.S. 960. 

26See also, Allis-Chalmers Manufacturing Co. v. NVIRB., 
213 F. 2d 374, 379-380 (where the Seventh Circuit found that 
a particular employer proposal was a mandatory bargaining 
subject partly on the ground that such provisions had been 
bargained about and included in collective-bargaining agree- 
ments between other unions and other employers) ; /nland Steel 
Co. v. N.L.R.B., 170 F. 2d 247, 254 (C.A. 7), cert. denied, 336 
U.S. 960. 
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suggestion (Br. 33-34), the Board properly adopted 

this approach in the instant case, stating at J.A. 24: 

* * * [S]ubcontracting or contracting.out is 

a subject extensively dealt with in today’s col- 

lective bargaining. The present decision does 

not innovate; it merely recognizes the facts of 

life created by the customs and practices of 

employers and unions. Contrary to our dissent- 

* ing colleague, we are confident that those em- 

ployers and unions who are bargaining in-good 

faith will find it neither difficult. nor inconsist- 

ent with. sound business practices to include 

questions relating to subcontracting in. their 
‘bargaining conferences. [Footnote omitted.] 

Indeed, far from abusing its diseretion in this area 

of special expertise (Richfield Oil Corp. v. N.L.R.B., 

97 App. D.C. 383, 389-390, 231 F. 2d 717, 723-724, 

cert. denied, 351 U.S. 909), the Board, by recognizing 

the economic realities,” has forwarded the achieve- 

ment of industrial peace through private adjustment, 

in accordance with the basic purpose of the Act. See 


27 In 1959 and 1960, almost a fifth of all collective bargaining 
agreements in the United States contained specific restrictions 
on the employer’s right to subcontract. See Bureau of Na- 
tional Affairs, 2 Collective Bargaining Negotiations and Con- 
tracts 65: 3-4 (1960) ; Leon E. Lunden, Subcontracting Clauses 
én Major Contracts, 84 Monthly Labor Review 579-586, 715-723 
(1961). See ‘also, Sumner H. Slichter, e¢ al., The Impact of 
Collective Bargaining on Management (Brookings Institution, 
1960), p. 280. See also, Carl R. Schedler, Subcontracting under 
the Labor-Management Agreement, 10 Arbitration Journal No. 
3, p. 2 (1955); Cornell Off-Campus Conference, Sponsored 
by New York State School of Industrial & Labor Relations, 
Conference on the Arbitration of Two “Management Rights” 
Issues; Work Assignments and Contracting Out (February 4, 
1960), pp. 66-116, and the cases cited supra, at pp. 41-44. 
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United Steelworkers of America v. Warrior & Gulf 
Navigation Co., 363 U.S. 574, 580-585. See also, Local 
24 v. Oliver, 358 U.S. 283, 295-296. 

If these facts of industrial life were to be ignored, 
“one of the most important bargaining problems of 
the period * * * [might] be outside the main stream 
of the very legislation which was designed to encour- 
age collective bargaining.’’* For the subcontracting 
issue “touches both parties in a supremely sensitive 
spot; the Union in its concern for the representation 
rights and the job security, of its members; and the 
Company in its concern for. the preservation of its 
‘ability to run the enterprise efficiently and according 
to the dictates of sound business judgment.” * 

‘ As leading authorities in this field have com- 
mented: ” 
In the interpretation of section 8(a) (5) pre- 
dominant weight should be given to the practice 
"Robben F. Fleming, The Obligation to. Bargain in Good 
Faith, included in, Public Policy and Collective Bargaining, 
Joseph Shister (editor) (Harper & Row, 1962) pp. 72-73. 
129In re Bethlehem Steel Co., 30 L.A. 678, 682. See also, Jn 
me Celanese Corp. of America, '33 L.A. 925, 941-948, cited with 
-approval i in United Steelworkers of America v. Warrior & Gulf 

‘avigation Co., 363 U.S. 574, 584, n. 8; Inside vs. Outside, 65 
Fortune 215 (May 1962) (“One of the most inflammatory issues 
in. labor-management relations today is the growing manage- 

_ment practice of ‘contracting out’”); Sumner H, Slichter, 
The Impact of Collectwe Bargaining on Management (Brook- 
ings Institution, 1960) 282 (“Because of the parties’ sharply 
disparate views, the problem has proved tobe a serious one”). 

30 Archibald Cox and John T: Dunlop, Regulation of Collec- 
tive Bargaining by the National Labor Relations Board, 63 
Harv. L. Rev. 389, 405-406 (1950), cited with approval in 
American National Insurance, 343 U.S. at 405, n. 16. 
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and philosophy of collective bargaining reflected 
by voluntary arrangements in industries im 
which collective bargaining is well established. 
The law of collective bargaining will have little 
value to the community if the process of logical 
deduction from prior decisions results in wide 
. divergence between the administrative and judi- 
cial rules and the needs of both management 
and labor. Furthermore, there is every reason 
to believe that the needs of the industrial world 
can be determined most accurately by examining 
the arrangements which management and labor 
have worked out through negotiation, trial, and 
- error. This is not a situation in which solu- 
tions satisfactory to the industry concerned 
may be detrimental to the rest of the commu- 
nity. If capital and labor are able to adjust 
questions concerning the allocation of responsi- 
bilities to their mutual satisfaction, society will 

gain nothing by imposing different answers. 
The instant decision simply recognizes that contract- 
ing out is a proper subject of concern for both em- 
ployers and unions and one about which both sides 
may have something to gain and give at the bargaining 
table. As the Union notes (Br. 33-34), this is par- 
ticularly true in the instant case where the employer’s 
decision to subcontract was made on the basis of 
economic factors over which the Union might reason- 
ably be supposed to have some control. But, even 
where the employer’s desire to subcontract is based 
on matters apparently beyond the union’s influence; 
it is not for the Board, the courts, or even the parties 
themselves to speculate, in advance of bargaining, that 
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nothing could be said in contract negotiations which 
would alter the employer’s position. 

‘The variety of possibilities for give and take at the 
bargaining table can only be discovered by the par- 
ties themselves in the course of actual bargaining; 
for “‘[p]articipation in debate often produces changes 
in a seemingly fixed position either because new facts 
are brought to light or because the strengths and 
weaknesses of the several arguments become appar- 
ent”? (Archibald Cox, The Duty to Bargain in Good 
Faith, Tl Harv. L. Rev. 1401, 1412)." Moreover, 
“Tt]he cost is so slight that the potential gains easily 
justify legal compulsion to engage in the discussion” 
(Ibid.). The Company is, after all, not obligated to 
agree to the Union’s proposals but only to engage in 
good faith bargaining with respect to them. N.L.R.B. 
v. American National Insurance, 348 U.S. 395, 404. 
(Cf. Co. Br. 26.) As the Board stated, quoting from 
its decision in Town and Country, 136 NLRB 1022, 
1027 (J-A. 20), the duty to bargain about a decision 
to subeontract work— 

_-in nowise restrains an employer from formulat- 
ing or effectuating an economic decision to 
terminate a phase of his business operations. 
Nor does it obligate him to yield to a union’s 
demand that a subcontract not be let, or that it 
be let on terms inconsistent with management’s 
business judgment. Experience has shown, 

= Employer-union efforts to resolve disputes over subcon- 
tracting in the railroad industry led to the development of a 
cooperative plan which was beneficial to all concerned. Sum- 


ner H. Slichter, Union Policies and Industrial Management 
(Brookings Institution, 1941), pp. 487-441. 
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however, that candid discussion of mutual’ prob- 
lems of labor and management frequently 
results in their resolution with attendant benefit 
to both sides. Business operations may profit- 
ably continue and jobs may be preserved. Such 
prior discussion with a duly designated bar- 
gaining representative is all that the Act con- 
templates. But it commands no less. [Foot- 
note omitted.] 


C. The procedure followed by the Board in finding that the Company vio- 
lated Section 8(a)(5) of the Act was valid and proper 


‘The Company raises a number of procedural objec- 
tions to the Board’s Section 8(a) (5) finding. It al- 
leges that the Board erred: (1) in entering an order 
predicated on the notion that the Company had re- 
fused to bargain about its decision to subcontract: the 
“mainténance work when neither the unfair labor prac- 


tice complaint nor the Trial Examiner’s Intermediate 
Report ‘specified in these precise words that the Com- 
pany had engaged in such conduct (Br. 2-3, 13, 14, 15, 
17-18, 21, 24); (2) in partially granting the Union’s 
petition for reconsideration, without giving the Com- 
pany notide “of its intention to reconsider” (Br. 16, 
22, 51); (3) in depriving the Company of any “oppor- 
tunity to be. hear ”? orally. on the ‘‘issue to be recon- 
. sidered” (Br, 22, 52); (4) in denying the Company’s 
motion. to. reapen the record on the ground ;that the 
evidence sought to be adduced related to: matters 
‘which are more properly treated at the compliance 
. stage of the preceedings”’ (J-A. 19, n. 2; Br. 19, 22, 
49-51); and (5) in failing to ‘issue its Supplemental 
~ Decision and Order with “reasonable dispatch” as re- 
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quired“by Section 6(a) of the Administrative Proce- 
dure: Act—a failure that is alleged to require a vaca- 
tionof the Supplemental Decision and Order now 
that it/has issued (Br. 15-16, 22-23, 53-54). 

As to the Company’s first contention, the relevant 
subsidiary facts in this proceeding are undisputed; 
they'are summarized in general terms in the com- 
plaint; where they are alleged to constitute a violation 
of Section 8(a)(5) (J-A. 6-8, pars. VI, VII, VIII, 
IX, XIII) ; and they are set forth in considerable de- 
tail “in ‘the Trial Examiner’s Intermediate Report 
(J.A: 46-58). The Board found, in disagreement with 
the Trial Examiner, that, on these undisputed facts, 
the ‘Company ‘‘violated Section 8(a)(5) by unilater- 
ally subcontracting its maintenance work without bar- 
gaining with the * * * [Union] over its decision to 
do so” (J-A. 24-25).* 

The Company can scarcely claim to have been sur- 
prised: by the subsidiary facts, which were established 
by ‘its ‘own witnesses, documents, and pleadings. See 
Vogue Lingerie, Inc. v. N.L.R.B., 280 F. 24.224, 225 
(C.A:'3). Nor can it claim to have been deprived of 
an opportunity to urge before the Board that these 
facts do not establish a refusal to bargain over. the 

= Since the difference between the Trial Examiner and the 
Board turns on “[c]Jonclusions, interpretations, law, and policy,” 
which are primarily the Board’s responsibility, rather than on 
questions ‘of credibility or basic fact, the Trial Examiner’s find- 
ings, insofar as they are inconsistent with the Board’s, are not 
entitled’ to special weight. Universal Camera Corp. v. N.L.R.B., 
$40 U.S. 474, 494, 496. See also Warehousemen & Mail Order 


Employees, Local 743'v. N.L.RB., 112 App. D.C. 280, 281, 284, 
302 F.2d 865, 868-869. . 


decision to subcontract." Under these circumstances,’ 
the Company’s claim of procedural irregularity is, at 
best, “highly technical” and completely lacking in 
equitable support. N.L.R.B. v. Mackay Co., 304 U.S. 
333, 349. 

With: respect to the Company’s second and third 
procedural contentions, the Union’s petition for re- 
consideration and the General Counsel’s motion for 
reconsideration and clarification gave the Company 
notice that the case was once more before the Board. 
The Company, in the answers that it filed to these 
pleadings, had an opportunity to make any arguments 
it wished on the matters raised therein. The Board 
was obviously not required to give the Company fur- 
ther notice on a matter of which it was already fully 
cognizant. Nor was the Board required to hold an 
oral hearing on matters already fully dealt with in 
the pleadings and record before it (J.A. 19, n. 2).* 


*In urging that the facts would not support such a finding, 
the Company, in its answer to the Union’s petition for recon- 
sideration (pp. 3-4), did not contend that this issue was not 
properly before the Board, although it did contend that the 
Board was barred by the pleadings from passing on the Union’s 
contention that Fluor was not a bona fide independent con- 
tractor. See infra, 56-57, 58-59. 

% The Company’s request for oral argument, filed on Sep- 
tember 14, 1961 (J-A. 167), referred to “certain factual mis- 
apprehensions” allegedly revealed in the dissent of Board — 
Member Fanning to the Board’s original Decision and Order 
and to.the need to “remove any such misapprehensions that 
may exist in his mind or in the minds of new members of the 
Board”. The Company’s answer to the Union’s petition for 
reconsideration, filed 3 months earlier, on May 24, 1961, had 
asserted, “We were surprised, upon receipt of the Board’s 
Decision and Order, to read in the dissenting opinion of Board 
Member Fanning that Fibreboard ‘refused to discuss its de- 
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N.L.R.B. v..Clausen, 188 F. 2d 439, 444 (C.A. 9), cert. 
denied, 342.U.S. 868; Board’s Rules and Regulations, 
Series 8, Sec. 102.48(b), 24 Fed. Reg. 9095, 9108, No~ 
vember 13, 1959, supra, p. 18. 

Finally, as to the Company’s fifth allegation of 
procedural error,” the requirement of Section 6(a) 
of the Administrative Procedure Act that an agency 
act with ‘‘reasonable dispatch”’ is designed to compel 
administrative action “‘unlawfully withheld or un- 
reasonably delayed’’ (Section 10(e) of the APA) and 
not to justify setting,aside agency action once taken. 
Atlantic & Gulf Stevedores, Inc. v. Donovan, 274 F. 
2d 794, 802 (C.A. 5). Cf. Deering: Milliken, Inc. v. 
Johnston, 295 F. 2d 856, 867 (C.A. 4). See Senate 
Document No. 248, 79th Cong., 2d Sess. 1046, 
“Legislative History of the Administrative Proce- 
dure Act,’ Senate Committee Report 205. Thus, 
even assuming unreasonable administrative delay in 
the instant case, this would not constitute a defense to 
the Board’s order; for it would be wholly inequitable 
to the employees involved to deny them reinstatement 
and backpay because of the Board’s alleged laches— 
just as it would be wholly contrary to the public in- 
terest and the purposes of the statute to do so. See 
N.L.R.B. v. Electric Vacuum Cleaner Corp., 315 U.S. 
cision to contract out the work,” and had then proceeded to 
explain on what basis this statement was alleged to be erro- 
neous (substantially the argument now raised in the Company's 
brief to this Court at pages 23-24). 

%*The Company’s fourth allegation, which relates to the 
Board’s denial of the petition to reopen the record (J.A. 19, 
n. 2; 168), is dealt with infra, at page 66-67 n. 42, in connection 
with ‘the discussion of the remedy ordered by the Board. 
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685, 697-698 ; NLRB. v. William Davies Co., 135 

F. 2a 179, 183-184 (C.A. 7), cert. denied, 320 U.S. 

710; N.L.R.B. v. Wilson Line, 122 F. 2d 809, 815-816 

(CA. 3). Moreover, in the instant case, the Company 

gave no indication, prior to issuance of the eS 

mental Decision and Order, that it regarded as ‘ 
reasonable”’ the time expended by the Road in 
passing ‘on the Union’s petition for reconsideration. 

Indeed, as late as July 11, 1962, the Company filed 

a petition to reopen the record before the Board for 

the introduction of further evidence on alleged 

changes in its operations that had taken place 2 

years to 5 months before (J-A. 168-169, 170). In 

any event, the Company has not been prejudiced by 
any delay in acting on the Union’s petition; for its 
backpay obligation did not begin to run until entry 
of the Board’s Supplemental Decision and Order on 

September 13, 1962 (J.A. 26, n. 21). 

IL The Board properly found that the Coa did not vio- 
late Section 8(a)(3) of the Act by terminating employees, 
represented by the Union, after contracting out their work 
for economic reasons 
‘The Union apparently does not contest the Board’s 

finding that the Company was economically motivated 

in’ terminating employees represented by the Union 
and replacing them with employees represented: by 
other ‘unions and supplied by Fluor. It does contend, 
however, that the “economic” motive of the Company. 
in the instant case was simply to obtain employees 
whose bargaining representative would not demand: 
the same level of working conditions previously - nego- 
tiated by the Union. Moreover, the Union alleges that 
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the Company achieved this objective by entering into 
an ostensible subcontract with Fluor for the main- 
' tenance work while, in fact, remaining the employer 
: of the new maintenance force. Accordingly, the 
Union urges. that what the Company, in effect, did 
' here was to discharge one set of maintenance employ- 
- ees, represented by a union whose economic demands 
: it was unwilling to meet, and hire a new maintenance 
. force, represented by unions whose economic demands 
were less ambitious (Br. 21). 

The Board is sometimes faced with the problem 
| the Union seeks to pose here, in cases where an em- 
ployer has discriminated solely on the basis of union 
affiliation or activity, not because of any antiunion 
animus, as such, but in order to serve some business 
' or economic purpose of his own. See Radio Officers’ 
Union v. N.L.R.B., 347 U.S. 17, 37, 45; Erie Resistor 
 Corp., 132 NLRB 621, set aside, 303 F. 2d 359, 362-364 
| (C.A. 3), now pending before the Supreme Court on 
: writ of certiorari, 371 U.S. 810, following oral argu- 
ment and the submission of briefs. When presented 
with this conflict, the Board must draw a balance 
: between the employer’s interest in running his busi- 
' ness and the employees’ right to have concerted or 
' union activities free from employer interference. 
Compare Republic Aviation Corp. v. N.L.R.B., 324 
U.S.. 793 with N.L.R.B. v. Babcock & Wilcox Co., 
351 U.S. 105; and N.L.R.B. v. Truck Drivers Local 
Union No. 449, 353 U.S. 87 with Quaker State Oul 
Refining Corp. v. N.L.R.B., 270 F. 24 40 (C.A. 3), 
cert. denied, 361 U.S. 917. The balance struck by the 
Board in such cases in favor of protecting employee 
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interest, has not, as the Union notes (Br. 26); always 
been approved by the courts. See, eg., NBBB. v. 
Lassing, 284 F. 2d 781, 782-783, cert. denied, 366 U.S. 
909 (C.A. 6); N.L.RB. v. Adkins Transfer Co., 226 
F. 2d 324, 327-829 (C.A. 6); Jays Foods, Inc. V. 
N.L.RB., 292 F. 2d 317, 320 (C.A. 7). 

Contrary to the contention of the Union, however, 
the record in the instant ease does not present this 
problem of balancing interests. The Union presum- 
ably does not contend that discrimination based on 
union affiliation is established per se whenever a 
unionized employer subcontracts unit work. In order 
to sustain its case, therefore, the Union must show 
something more. It must establish that the Com- 
pany’s economic purpose in terminating the mainte- 
nance employees was inextricably linked with their 
union affiliation. No such showing was made on this 
record. 

The case was litigated primarily on the theory that 
the termination of the maintenance employees was 
motivated by union animus, in the traditional sense, 
as opposed to, and contrasted with, bona fide economic 
considerations (J.A. 58-60). It was on this basis 
that the Board found, in agreement with the Trial 
Examiner, that the Company had not violated Sec- 
tion 8(a)(3) by terminating the maintenance em- 
ployees since its “motive in contracting out * * * 
[their] work was economic rather than discrimina- 
tory’ (J.A. 26). 

The pleadings do not present the issue now raised 
by the Union that Fluor is not a bona fide independ- 
ent contractor and that Fibreboard remains the em- 
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ployer of the maintenance employees. Qn the 
contrary, the unfair labor practice complaint alleges, 
‘and the answer admits, that the Company entered 
into an oral understanding’ with Fluor, ‘‘whereby 
Fluor, acting as an independent contractor, supplying 
its own employees, did undertake to perform all of 
the maintenance and powerhouse work, including all 
work theretofore performed by employees of [the 
Company] in the unit” (J.A. 6, 11, pars. VII, V). 
Although the Union may derive some support for its 
contention from the contract between the Company 
and Fluor which was entered into evidence (J.A. 160- 
163), the contract provisions are not conclusive * and 
no questions were asked at the unfair labor practice 
hearing about the actual operations of the main- 
tenance employees under this contract. 

Similarly, the reasons why the contract with Fluor 


was expected to result in savings to the Company of 
approximately $225,000 a year were not really ex- 
plored in this record (cf. N.L.R.B. v. Houston Chron- 
icle Publishing Co., 211 F. 2d 848, 850, n. 4 (C.A: 5)). 
As a result, it is highly speculative to assume, as the 


%'The “cost-plus” feature of the contract is a frequent con- 
comitant of arrangements between independent contractors, 
and this alone, it has been held, does not establish an employer- 
employee relationship. See V.L.2.B. v. Denver Building & 
Construction Trades Council, 219 F. 2d 870, 871-873 (C.A. 10). 
Cf. Powell v. United States Cartridge Co., 339 U.S. 497,.506- 
508; J. B. McCrary Engineering Co. v. White Coal Power Co., 
85 F. 2d 142, 146 (C.A. 4). Moreover, the contract itself 
specifies that the relationship between Fluor and the Company 
shall be that of independent contractors and that Fluor shall 
have “full, complete and exclusive control over its employees 
and shall direct and control all means and methods by which 
the work hereunder shall be performed” (J.A. 162, par. 6). 
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Union does (Br. 19), that “‘Fluor simply undertook 
to provide Fibreboard with a group of employees 
who belonged to unions which were willing to.agree 
to terms and conditions of employment more favor- 
able to Fibreboard than those which it had negotiated 
with the Steelworkers Union” and that ‘‘[w]hen it is 
said that there was an ‘economic’ basis for Fibre- 
poard’s decision, this, and only this, is what is 
meant.”” . 

Moreover, the correspondence between Fluor and 
the Company suggests that at least one of the. ways 
in which money was to be saved under this arrange- 
ment was by the use of a trained labor pool from 
which Fluor could supply employees highly. skilled 
in certain jobs just for the duration of the Com- 
pany’s immediate need for their particular services 
(J.-A. 149-150). See also J.A. 93-94. Obviously, 
any savings effected in this way are attributable to 
efficient allocations of manpower rather than.to. the 
wage-cutting techniques feared by the Union. <Ac- 
cordingly, the present record fails to support the 
Union’s contention that the Company terminated the 
maintenance employees ‘“‘simply because it found the 
working conditions negotiated by [their] * * * union 
too costly’’ (Br. 23).” “ 

37 Jt should here be noted that the record indicates that the 
Company terminated approximately 73 maintenance employees 
in all, of whom approximately 50 were represented by this 
Union (J-A. 75, 122). The remaining employees terminated 
were represented by four other unions (J.-A. 96, 102)... More- 
over, Fluor’s sample labor contract indicates that the new 
maintenance force might include employees represented by the 


international unions of Asheston Workers, Bricklayers, Cement 
Masons, Electrical Workers, Iron Workers, Hod Carriers, Ma- 
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Nor do the cases cited on pages 23-24 of the Union’s 
brief * support its present contention that the Com- 
_ pany’s economic purpose for contracting out the work 
was inherently discriminatory. In each of these cases 
' the issue presented was the traditional one of whether 
the employer was economically or discriminatorily 
| motivated in altering his operation, with resulting 
changes in the job tenures and other working condi- 
tions of his employees. In each, the economic justifi- 
cation urged by the employer were found unpersuasive 
and his action was, therefore, attributed to hostility 
toward the union involved, which was affirmatively 
demonstrated on the record before the Board. 

In any event, the order entered by the Board would 
satisfactorily remedy a Section 8(a) (3) violation had 
one been found, for it directs reinstitution of the 
maintenance operation and reinstatement with back- 
pay of the maintenance employees. The Union at- 
tacks the order™ because it does not preclude the 
Company from bargaining to impasse by insisting on 
chinists, Operating Engineers, Painters, Pipe Fitters, Sheet 
Metal Workers, and Teamsters. The sample labor contract 
provides that “Building construction wage rates are to be paid 
to all employees under the terms of the Agreement as certified 
by the International Unions as being applicable to the area.” 
The relevant portions of this sample labor contract which were 
inadvertently omitted from the joint appendix are reprinted 
as a supplemental appendix to this brief, infra, pp. 72-74. 

38 NV L.R.B. v. United States Air Conditioning Corp., 302 F. 
2d 280 (C.A. 1); Bon Hennings Logging Co. v. NLLB., 308 
F. 2d 548, 583-554 (C.A. 9); W.LRB. v. £. 0. Brown Co., 184 
F, 2d 829, 831-832 (C.A. 2). 

The Union’s and Company’s attacks on the order as a 


remedy for the Company’s refusal to bargain are discussed, 
infra, pp. 62-70. 
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its subcontracting arrangement with Fluor and there- 
after unilaterally instituting it. The Union recog- 
nizes, however, the unlikelihood of this event and the 
great probability that through good faith bargaining 
some solution of the Company’s economic problems 
ean be worked out short of the subcontracting arrange- 
ment resorted to here (Br. 33). 

Moreover, in its discussion of the alleged 8(a) (3) 
violation (Br. 24-25), the Union takes the position 
that the Company would have been justified in uni- 
laterally subcontracting the unit work because of high 
employment costs, had it first bargained to impasse on 
that issue with the Union. If the Company’s refusal 
to bargain is thus the gravamen of the violation of 
Section 8(a)(3) urged by the Union, that violation 
would be remedied by compliance with the bargaiming 
provisions of the Board’s order as it now stands. It 
could not, in any event, justify an order precluding 
the Company for all time from contracting out the 
maintenance work even after bargaining to impasse 
on the issue. 

In sum, the Union’s Section 8(a) (3) contention is 
unsupported by the record and pleadings in the case 
and is concerned with a hypothetical situation which 
has not yet arisen and which may very well never 
arise. 


Ill. The Board’s order is valid and proper 
The Company contends that, in ordering the rein- 
stitution of the maintenance operation at the Emery- 
ville plant and the reinstatement of the terminated 
employees, the Board exceeded the power accorded it 
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- in Section 10(c) to order such ‘affirmative action 
* * * as will effectuate the policies of this Act.” 
Contrary to this assertion, the broad remedial powers 
granted under the statute (Phelps-Dodge Corp V. 
N.L.B.B., 313 U.S. 177, 194) clearly authorized the 
Board to direct the Company to reinstitute the main- 
tenance operation, which it had unilaterally sub- 
contracted; for only in this way could the Company’s 
refusal to bargain be fully remedied. As the Board 
pointed out (J.A. 25), quoting from its earlier de- 
cision in Town & Country, 136 N.L.R.B. 1022, 1030: 
It would be an exercise in futility to attempt 
to remedy this type of violation if an em- 
ployer’s decision to subcontract were to stand. 
No genuine bargaining over a decision to termi- 
nate a phase of operations can be conducted 
where that decision has already been made and 


implemented. * * * a meaningful bargaining 
order can be fashioned only by directing the 
- employer to restore his employees to the posi- 
tions which they held prior to this unlawful 
action. 


By unlawfully effectuating its decision to subcon- 
tract the work without consulting the Union, the 
Company deprived the Union both of one of its 
strongest arguments against the move—namely, the 
inconvenience of changing prior methods of doing 
puziness—and of any real power to use strike pres-. 
sure to protest the move. If the Company is not 
required to restore the employees’ status quo ante, 
before bargaining with the Union about whether to 
subcontract the work, the result of such bargaining 
will almost certainly be the same as if the Company 
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were not’ required to bargain at all, notwithstanding 
the very real possibility that timely good-faith bar- 
gaining would have resulted in the employees’ 
keeping their jobs, supra, pp. 25-26, 50-52. 

Nor is there merit to the Company’s contention 
that the Board may order reinstatement only of em- 
ployees discharged “‘for union activity” in violation 
of Section 8(a) (8) and (1) because a discharge on 
any other ground is a discharge for ‘‘cause” for 
which reinstatement cannot be ordered under Section 
10(c) of the Act (Br. 45). See Local 833, UAW, etc. 
vy. N.L.R.B. (Kohler), 112 App. D.C. 107, 112-113, 
300 F. 2d 699, 705, cert. denied, 370 U.S. 911. 

Tt is well settled that reimstatement and backpay 
orders are appropriate remedies for many kinds of 
violation other than the discharge of employees for 
union activities. Such orders have been approved, for 
example, with respect to supervisors discharged for 
refusing to wage 2. sufficiently effective antiunion cam- 
paign before an election. Although supervisors are 
excluded from the statutory definition of “employee” 
by Section 2(11) and from the protection of the Act 
by Section 14(a), their reinstatement is deemed ap- 
propriate in these circumstances in order to cure the 
coercive effect of such discharges on rank-and-file em- 
ployees. N.L.R.B. v. Talladega Cotton Factory, Inc., 
213 F. 2d 208, 216 (C.A. 5); Jackson Tile Mfg. Co. 
v. N.LRBB., 272 F. 2d 181 (C.A. 5), enforcing per 
curiam 122 NLRB 764, 767). See also N.L.R.B. v. 
Better Monkey Grip Co., 243 F. 2d 836 (C.A. 5), cert. 
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denied, 353 U.S. 864 (Supervisor discharged for giv- 
ing testimony under the Act).* 

Thus, a backpay order is no more confined to rem- 
edying violation of Section 8(a) (3) and (1) than a 
bargaining order is confined to remedying violations 
- of Section 8(a)(5).* The Board has remedial pow- 
ers “to mould remedies suited to practical needs’’ 
(N.L.R.B. v. Seven-Up Bottling Co., 344 U.S. 344, 
351-352), which are “to be adapted to the situation 
which calls for redress’’ (N.L.R.B. v. Mackay Radio & 
- ‘Telegraph Co., 304 U.S. 333, 348). The only issue is 
_ “what order does, and what order does not, bear ap- 
| propriate relation to the policies of the Act” (Seven- 
Up, supra, 344 U.S. at 348). As noted above, such an 
“appropriate relation” exists in the instant case, for 


4° Reinstatement with backpay is, of course, the appropriate 


remedy for the discharge of employees for filing charges or 
giving testimony under the Act: Section 8(2) (4). John Han- 
cock Mutual Life Insurance Co. v. NL.RB., 89. App. D.C. 261, 
262-264, 191 F. 2d 483, 484-485; V.L.R.B. v. Syracuse Stamp- 
ing Co., 208 F. 2d 77, 80 (C-A..2); Vogue Lingerie, Inc. v. 
N.L.B-B., 280 F. 2d 294, 226 (C.A. 8), enforcing 123 NLRB 1009, 
1011. For examples of other violations for which reinstatement 
is an appropriate remedy, see also, Gullett Gin Oo. v. NIRB., 
179 F. 2d 499,502 (C.A. 5), modified in respects immaterial 
here; 340 U.S. 361; W.L-R.B. v. Rutter-Rex Mfg. Co., 245 F. 2d 
594, 595, 597-598 (C.A. 5); W.L.B.B. v. Reliance Clay Products 
Co., 245 F. 24 599 (C.A. 5); Birmingham: Post Co..v. NLEB., 
140 F. 2d 688 (C.A. 5); W.LRB.iv. United States Cold Stor- 
age Oorp., 203 F. 2d' 924, 929 (C.A. 5), cert. denied, 346: U.S. 
818; N.L.R.B. v. Mac Smith Garment Oo., Inc. 219 F. 2d 469 
(C.A: 5); W.LRB. v. Athens Mfg. Co., 161 F. 24:8 (C:A. 5). 

“D2. H. Holmes, Ltd. v..N.E.RB., 179 -F. 2d 876, 879,880 
(C.A. 5); W.L.RB. v. Caldarera, 209 F. 2d. 265,268-269 (C.A. 
8); Piasecki Aircraft Corp. v. NI.RB., 280 ¥F. 2d 575, 591, 
592 (C.A. 3), cert. denied, 364 U.S. 983; Ldttorial “£1 Impar- 

ial,” Inc., v. N.LRB., 278 F. 2d 184, 187 (C.A. 1). 
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the refusal to bargain can be effectively remedied only 
by ordering the Company to reinstitute the mainte- 
nance operation which it unilaterally subcontracted. 
As the Board pointed out (J.A. 25), its order im- 
poses no undue burden on the Company. Following 
the subcontracting of the maintenance operation to 
Fluor, the work continued to be carried on at the Com- 
pany’s plant with its own equipment (J.A. 160-162). 
The Company has a continuing need for the services of 
maintenance employees and its subcontract with Fluor 
is terminable upon 60 days notice or for any cause 
beyond the control of the parties (J.A. 160, 163). 


«The Company contends that the Board erred in denying 
its petition to reopen the record for the taking of further 
evidence. relating to changed operations at the plant (Br. 
49-51). The proferred evidence, however, related only to the 
discontinuance of certain manufacturing operations at the 
Emeryville plant and the transfer of others to another com- 
pany plant at Martinez, California (J-A. 168-169). While the 
alleged shift and discontinuance of operations might have some 
effect on the number of maintenance positions available to 
which the terminated employees might be reinstated, this: is, 
as the Board found (J-A. 19, n. 2), 2 matter better treated in 
compliance proceedings. It does not bear on the validity of 
the Board’s order as such, but only on the precise meaning to 
be attached to the order’s reinstatement provisions. The Com- 
pany’s fears that it may be subjected to contempt proceedings 
if it guesses wrong on the meaning of these provisions is. ground- 
less. To the extent that the reinstatement and backpay pro- 
visions of the order are indefinite they cannot form the basis 
fora contempt proceeding. “The initial’ enforcing decree of 
the court of appeals ‘cannot... . be interpreted as preemptory 
in. the sense that it will support a proceeding to punish for 
contempt. Pro tanto it is interlocutory though it is final as to 
any of its other provisions that require no further definition.’ ” 
NLRB. v. 0.0.0. Associates, Inc., 306 F. 2d 584, 540 (CA. 2); 
quoting \W-L.R.B. v. New York Merchandise Corp., 134 F. 2d 
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: The cases cited by the Company at pages 38-41 of its 
brief establish only that the Board does not rigidly 
- order the resumption of operations following unlawful 
' termination under any and all circumstances.“ 


949, 952 (C.A. 2). See also, Wallace Corp. v. NIRB., 159 
| FP. 9d 952, 954 (C.A. 4). Thus, the reinstatement and backpay 
provisions of the present. order would first. have to be made 
definite and final in a supplemental compliance proceeding, sub- 
ject to court review, before the Company could be cited for 
contempt for failure to comply with them. 

“In many of the cases cited by the Company the unlawful 
termination of operations involved the sale, removal, or shut- 
down of an entire plant. Directing a resumption of operations 
in such @ situation would, of course, have placed a much greater 
burden on the employers involved than is imposed on the 
Company by the Board’s order here. See Barber's Iron 
Foundry, 126 NLRB 30 (employer went out of business com- 
pletely); Lori-Ann of Miami, 137 NLRB No. 114 (entire plant 
closed down) ; @. Yoseph Bag, 128 NLRB 211 (business sold) ; 
Brown Truck & Trailer Mfg. Inc., 106 NLRB 999 and Bick- 
ford Shoes, Inc., 109 NLRB 1346 (all operations transferred to 
another plant). In some of the cases cited by the Company, 
reinstatement of the discharged employees was effected by 
means of a less stringent remedy than ordering a resumption 
of terminated operations. See Adkins Transfer Co., 109 NLRB 
956, 959, enforcement denied, 226 F. 2d 324 (CA. 6) (two unit 
employees ordered reinstated to other comparable’ positions in 
the plant) ; Darlington Mfg. Co., 189 NLRB No. 23, 51 LRRM 
1278, 1285-1286 (employees of mill that went out of business 
ordered reinstated at that mill, if reopened; or at other mills 
of single employer, with backpay); Lexington Electric Prod- 
ucts Co., 124 NURB 1400, 1402-1403 enforced: 283 F. 2d 54 
(C.A. 3), cert. denied, 365 U.S. 845 (employees ordered rein- 
stated at transferred plant). Certain other cases cited by the 
Company (Br. 38-39) are completely inapposite.' In Jefferson 
0o., Inc:, 110 NLRB 757; Symns Grocery Co., 109 NLRB 346; 
and V.L.RB. v. New Madrid Mfg. Co., 215 F. 2d 908 (C.A. 8), 
the issue presented was the extent to which a successor em- 
ployer may be required to remedy the unfair labor’ practices \of 
his; predecessor. meee 
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In Renton News Record, 136 NLRB 1294, 1297- 
1298, for example, resumption of the discontinued 
operations would have imposed undue hardship on the 
employer. The Board accordingly refused to order 
the Company to resume the operations in question, 
noting in justification of this refusal, that although 
such an order would normally be appropriate, it would 
impose an inordinately heavy burden on the employer 
in view of “all”? the factors present there. In so hold- 
ing, the Board pointed out, inter alia, that the sub- 
contracting of the operations in question was part of 
a technological changeover necessary in order to pre- 
vent the employer from being forced out of business 
by competitors. In the instant case, on the other 
hand, the Company was acting on the basis of eco- 
nomie preference, not economic necessity, and no 
greater disruption of operations should result from 
cancelling Fluor’s contract and reinstating the main- 
tenance employees than resulted when the Company 
made its quick changeover in the other direction, 
supra, p. 13. Thus, the difference between the 
order entered here and that entered in Renton does 
not represent administrative inconsistency, as the 
Company suggests (Br. 40, 43, 48-49), but rather the 
Board’s adjustment of its remedies to the needs and 
exigencies of the particular situation.. oe 

Finally, the Company attacks the Board’s order on 
the ground that it imposes an invalid retroactive 
penalty, while the Union attacks the order because 
backpay is ordered only from the, date of its entry. 
These contentions are perhaps their own best answer. 
While the Company errs in asserting (Br. 47) that 
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its contracting out 3 years ago was “perfectly legal 
and valid’? under Board precedent as it stood at that 
time (supra, pp. 35-36),“ nonetheless, there is merit 
to its contention that the Board’s holding in the 
_ Supplemental Decision and Order, issued in the in- 
- stant ease, represents a reversal of the position taken- 
' in its origmal Decision and Order of 144 years ago. 
| As a result of this reversal, the Board held (J.A. 26, 
n. 21) that: 
; In the special circumstances of this case 
where the Board, upon reexamination of the 
relevant legal principles, has reversed its own 
prior determination that Respondent had not 
by its conduct violated the Act, we believe it 
would be wholly inequitable to hold Respondent 
liable for backpay from the date it initially 
terminated the employment of the individuals 


here involved. Accordingly, we find here the 
“cynusual circumstances” to which reference 
was made in A.P.W. Products, Inc., 137 
N.LEB. No. 7, which would otherwise dictate 

more extended relief by way of backpay. 
The Board’s decision in A. P. W. Products, Inc., 
cited by the Union (Br. 36-40), marked a departure 


“Moreover, the cases cited by the Company (Br. 47) 
recognize that even if the Board had changed its policy with 
the instant decision, that new policy could be applied’ retro- 
actively, provided that it did not work undue hardship. 
NIRB. v. E& B Brewing Co., 276 F. 2d 594, 600 (C.A. 6), 
cert. denied, 366 U.S. 908; W.L.R.B. v. National Container 
Corp., 211 F. 2d 525, 584 (CA. 2); NLRB. v. Guy FP. 
Atkinson Qo., 195 F. 2d 141, 149 (C.A. 9). In view of the 
fact that backpay does not begin to run until entry of the 
Board’s Supplemental Decision and Order no such hardship 
could be shown in the instant case in any event. 
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from a practice the Board had followed many years 
without disapproval—that of tolling backpay when- 
ever the Trial Examiner’s dismissal of an unfair 
labor practice allegation was subsequently reversed by 
the Board, with the entry of an appropriate reinstate- 
ment and backpay order. The Union’s contention 
that the Board’s departure from this policy precludes 
it from tolling backpay in the instant case ignores 
two important facets of the A-P.W. decision. First, 
in justifying its decision not to toll backpay in that 
ease, a three-member majority of the Board’ noted 
that it was only the recommended findings of a Trial 
Examiner that were being reversed and not those 
of the Board itself. 50 LRRM 1042, 1042-1043, n. 8. 
Second, the majority pointed out that the approach 
of the dissent would require a rigid policy of tolling 
in all situations, while the approach of the majority 
would permit tolling whenever unusual circum- 
stances and the interests of justice required it. 50 
LRRM at 1043, n. 10. 

The Board has found in the instant case that such 
“unusual circumstances” are presented here. It can- 
not be said that this holding is arbitrary or ca- 
pricious or that it goes beyond the broad power of 
the Board to tailor its remedies to the needs of the 
situation. See Phelps Dodge Corp. v. NLB.B., 313 
U.S. 177, 194. The order is accordingly entitled to 
stand as written. 
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CONCLUSION 


For the reasons stated, it is respectfully submitted 
that a decree should issue dismissing the petitions to 
review and enforcing the order of the Board without 
modification. 

Stuart RorTHMan, 
General. Counsel, 
Dominick L. Manout, 
Associate General Counsel, 
Marce, Matter-Prevost, 
Assistant General Counsel, 
Metvin J. WELLEs, 
Manion GRIFFIN, 


Attorneys, 
National Labor Relations Board. 
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SUPPLEMENTAL APPENDIX 


Excerpts From Exuisrr D (Sampre Lapor AGREE- 
MENT), ATracHED TO Fiuor ConrRact PRoposaL 
(J.A. 138-148) 


YORKTOWN, VIRGINIA PROJECT MAINTENANCE AGREEMENT 


This agreement is entered into this 24th day of 
January, 1957, and as amended on the effective date 
of November 19, 1957, by and between Fivor Matn- 
TENANCE, INC., a California corporation (hereinafter 
referred to_as the ‘“Company’’) and those INTERNA- 
TIONAL Unions of the AFL-CIO listed hereunder 
(hereinafter referred to as the “Unions’’) for. the 
purpose of maintenance work for the American Oil 
Company (hereinafter referred to as “Owner’’) at 
Yorktown, Virginia. 

The Unions are composed of the following inter- 
national Unions of the AFL-CIO: 

International Association of Heat and Frost 
Insulators and Asbestos Workers 

International Brotherhood of Boilermakers, 
Tron Ship Builders, Blacksmiths, Forgers 
and Helpers 

Bricklayers, Masons and Plasterers Interna- 
tional Union of America 

United Brotherhood of Carpenters and Joiners 
of America 

Operative Plasterers and Cement Masons In- 
ternational Association 

International Brotherhood of Electrical Work- 


ers 
International Association of Bridge, Structural 
and Ornamental Iron Workers 
International Hod Carriers, Building and Com- 
mon Laborers Union 
(72) 


73 


International Association of Machinists 
International Union of Operating Engimeers 
Brotherhood of Painters, Decorators and Pa- 
perhangers of America 
United Association of Journeymen and Appren- 
tices of the Plumbing and Eee Fitting In- 
dustry of the United States and Canada 
Sheet Metal Workers International Association 
International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers 
Whereas, the Company is engaged in the business of 
- plant maintenance (as defined ‘herein in Article IV) 
- with miscellaneous industries, and this work is of mm- 
portance to the Unions herein listed, and it being rec- 
ognized that there is an essential difference in the 
' conditions required to perform this type of work, and 
the Unions herein listed together with the Company 
, wish to enter into an agreement for their mutual bene- 
fit covering work of this nature, and 
_ Whereas, the Unions are affiliated with the AFL- 
CIO, and 
| Whereas, the Unions have in their membership 
. throughout the area members competent and qualified 
| to perform the work of the Company, and 
; Whereas, the Company has employed and now em- 
ployes members of the Unions on maintenance, repair 
| and renovation work recognized by the Unions of the 
AFL-CIO as being within the jurisdiction of said 
Unions, and 
‘Whereas, in order to insure relative equity and uni- 
form interpretation and application, the Unions wish 
| to negotiate and administer said collective agreement 
i in concert, each with the other, and all with the Com- 
pany, and 
Whereas, the Company and the Unions desire to 
mutually establish hours of work and working condi- 
tions for the workmen on an area, basis to the end that 
satisfactory conditions and harmonious relations will 
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continue to exist for the benefit of both parties to the 
agreement, and 

Whereas, the Company and the Union agree that, 
due to the particular nature of the work covered by 
this Agreement, there shall be no lockouts or strikes 
during the life of this Agreement, and provisions must 
be made to achieve this end. 

It is therefore agreed by the undersigned Company 
and Unions, in consideration of the mutual promises 
and covenants contained herein, that the within Proj- 
ect Agreement be made as follows: 

* * 


* * * 


ARTICLE X—WAGES 


(1) Building construction wage rates are to 
be paid to all employees under the terms of the 
Agreement as certified by the International 
Unions as being applicable to the area. The 
Company will not participate in local negotia- 
tion. However, the Company shall be notified 
in writing when local wage rate negotiations are 
being undertaken. 

(2) In the event that local agreements ter- 
minate and no agreement is reached regarding 
wages, the Company, in order that continuity 
of work shall be maintained, agrees to be bound 
as aforesaid by the terms of the new contract 
when negotiated pertaining to hourly wage rates 
on a retroactive basis to the effective date of 
the new contract, if such a condition is estab- 
lished in the new agreement. This is to insure 
against any work stoppage which could be 
caused by a breakdown of local negotiations. 

(3) Wages will be paid weekly by check. 
The payroll period to close at 8:00 A.M. on 
Tuesday morning and payment to be made on 
pes follows Friday before the end of the 
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I. The Board’s decision is unsupported by any finding or 
evidence of a refusal to bargain. 


a. The absence of findings. 
b. The absence of evidence. 


Fibreboard was not under a duty to bargain. 


. The Board erred in ordering resumption of Fibre- 
board’s maintenance operations and reinstatement of 
the individuals formerly employed therein. 


a. The Order was punitive rather than remedial. 
b. The Order conflicts with Section 10(¢) of the Act... 
ce. The Order was an abuse of discretion. 


The Board erred in denying Fibreboard’s Petition to 
Reopen the Case for Further Evidence 


The Board failed to give the notice which the Act 


The Supplemental Decision and Order should be va- 
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REPLY BRIEF OF FIBREBOARD PAPER PRODUCTS 
CORPORATION AS PETITIONER IN CASE NO. 17,468 
AND AS INTERVENER IN CASE NO. 17,275 


This brief is in two parts, the first of which deals with 
our own attack upon the Board’s decision and the second 
of which deals with the attack made by the Union. 


2 
PART I 
1. The Board's decision is unsupported by any finding or evidence 
of a refusal to bargain. 
. The absence of findings. 

The Board relies upon the first sentence of that section 
of its Supplemental Decision entitled “The Remedy” as 
constituting the finding of fact required by Section 10(¢) 
of the National Labor Relations Act* and by Section 8(b) 
of the Administrative Procedure Act.* That sentence reads: 

“We have found that Respondent violated Section 
8(a) (5) by unilaterally subcontracting its maintenance 
work without bargaining with the Charging Unions 
over its decision to do so.” (J.A. 25; emphasis sup- 
plied.) 


The foregoing sentence does not purport to make any 
finding but merely refers to what the Board supposed had 
been found earlier. As pointed out in our opening brief 
(pp. 17-18), there had never been any such finding. The 
Intermediate Report, the Original Decision, and the Sup- 
plemental Decision will be searched in vain for any con- 
sideration of the question whether Fibreboard had in fact 
bargained, or any finding upon that question, or any state- 
ment of the reasons or basis for such a finding. 

In arguing the evidence, Board Counsel contends, not 
that Fibreboard refused to discuss its decision to contract 
out the work, but that it entered upon the discussion with 
a closed mind—that it had already decided on July 27 to 


1. “If upon the preponderance of the testimony taken the Board 
shall be of the opinion that any person named in the complaint has 
engaged in or is engaging in an unfair labor practice, then the Board 
shall state its findings of fact...’ (29 U.S. Code § 160(c) ) 

2. ‘All decisions... shall... include a statement of findings and 
conclusions, as well as the reasons or basis therefor, upon all the 


material issues of fact, law, or discretion presented on the record; 
..2” (5 U.S. Code § 1007 (d) ) 


i) 
contract out the work and that its: decision deprived: the 
Union “of any opportunity to offer the kind of suggestions. 
or concessions that might have made subcontracting appear 
unnecessary or undesirable.” (Bf. p. 25) The Union makes 
a similar argument (Bf. pp. 30-31). 

The Board made no finding that Fibreboard entered upon 
the discussion with a mind closed to “suggestions or con- 
cessions that might have made subcontracting appear un- 
necessary or undesirable,” nor did it intimate that this was 
the reason or basis for its decision. The idea is Counsel’s, 
not the Board’s, and is not available to support the deci- 
sion. Local 833, UAW v. NLRB, 112 App. D.C. 107, 300 
F.2d 699 (1962), cert. den. 370 U.S. 911. 

The question is not, as the Board’s brief suggests. (pp. 
53-54), whether the complaint adequately alleged a refusal 
to bargain, or whether Fibreboard was deprived of ‘an 
opportunity to urge in the initial proceedings that there had 
been no such refusal. We have not raised these questions. 


The question which we have raised is whether the Board has. 
made the requisite findings and statement of the reasons or 
basis therefor. We submit that it has not. 


b. The absence of evidence. 

There is a lack of evidence, as well as of findings, to 
justify Counsel’s contention that Fibreboard entered upon 
its discussions with the Union with a mind closed to “the 
kind of suggestions or concessions that might have made 
subcontracting appear unnecessary or undesirable.” On 
July 27, when Fibreboard formulated its “decision,” its only 
apparent alternative to continuance of its own maintenance 
work at an excessive cost was to let the work to a contrac- 
tor. Its decision was a choice between these two alternatives, 
and these two alternatives only; it had been presented with 
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no other. The decision did not rule out continued. ‘per- 
formance of the maintenance work at a reduced cost through 
agreement with the Steelworkers. While this was a theoreti- 
cal possibility, Fibreboard had no reason to regard it.as 
a feasible alternative; it had not been presented for con- 
sideration and the decision formulated on July 27 did not 
deal with it. 

We say that the possibility of a Steelworkers agreement 
to a reduction in costs did not have the appearance of a 
feasible alternative because the Steelworkers, far from evi- 
dencing any willingness to agree to such a reduction, had 
repeatedly refused to do so, had insisted each year on 
costly contract “Gmprovements,” had only a month before 
presented contract proposals calling for further and ‘sub- 
stantial increases in all of the existing contractual cost 
items (J.A. 61) and for one new one (supplementary un- 
employment benefits; see Resp. 3 at J.A. 154-155), and to 
show that they were in earnest had applied to the Central 
Labor Council for strike sanction. 

Did Fibreboard’s bargaining obligation require that it 
take the initiative, against the foregoing background, in 
proposing a wage decrease? Did the law forbid it from 
relying upon the Steelworkers to suggest such an approach 
if they were interested therein? 

Fibreboard did not close the door to such a suggestion ; 
on the contrary, Thumann, in his meeting of July 30 with 
the negotiating committee, opened the door wide. Fibre- 
board’s letter of that date, which was presented by Thu- 
mann and read by the members of the committee at the 
commencement of the meeting, expressed complete willing- 
ness “to discuss with you at your convenience any question 
that you may have.” (G.C. 8, J-A. 159) After explaining 
that it was Fibreboard’s purpose to reduce its maintenance 
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costs, Thumann offered twice to entertain a proposal that 
contracting be deferred to give the-Steelworkers more time 
to consider the problem. This clear invitation to-explore 
the ‘possibility of an agreement which would permit Fibre- 
board to continue with its own work at a‘ reduced cost fell 
on deaf ears. The position of the Steelworkers as set forth 
in their letter of the day before was that their existing 
contract had been renewed for another year, subject only 
“to your obligation to meet with us at once to discuss the 
proposed modifications which we sent you.” (G.C.°7, ScA. 
157) They adhered to this position through the coves 
(J.A. 84, 86, 108). 

Contrary to a statement in the Board’s brief (pp. 24-25), 
Thumann did not offer merely to-“answer” questions; his 
offer was to “discuss... any question that you may have.” 

Contrary to an assertion in the Union brief (p. 16), Thu- 
mann never said, “repeatedly” or at all, that Fibreboard’s 
decision was “final and irrevocable”; ‘the record will be 
searched in vain for testimony as to‘any such’ statement. - 

And contrary to assertions “in ‘the briefs of the Union 
and the Board, Thumann did not say that “further negotia- 
tions on behalf of the employees would be ‘pointless’” 
(Union Bf. p. 16), nor did he decline “to enter into-any 
diseussion.of contract terms with the Union.” (Bd.-Bf. ‘p. 26, 
n. 8.) His statements regarding pointlessness’ of negotia- 
tions, and his refusal to engage therein, related only to 
negotiation of a renewed contract within the framework of 
the Steelworkers’ proposals (see J-A. 84, 123;°G:C. 6 A-B, 
J.A..155-156).. The Union puts. the matter seals at 
page 4 of its brief where it says, “The Union committee .. 
stated that it wished to negotiate with respect to its pro- 
posed modifications of the agreement, but the Company 
adhered to its position that this would be ‘pointless’ ”. 
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The Steelworkers were given no reason to think that an 
expression of interest in discussing a reduction in wage 
costs would meet with a rebuff. The reality is that they were , 
not interested. We submit that Fibreboard’s bargainin 
obligation, if it had one, did not{go so far as to take the 


initiative in proposing such a reduction. 


ll. Fibreboard was not under a duty to bargain. 

The gist of our argument is (1) that during the 27 years 
which preceded its Town and Country decision, the Board 
had repeatedly held in clear and explicit language that the 
Act imposed no duty to bargain over a decision to contract 
out work or to close or move a plant,? and (2) that Con- 
gress, in permitting this administrative interpretation to 
stand through two general revisions of the Act, acquiesced 
therein. 

The Board’s brief deals with the decisions to which we 
have referred by attempting to distinguish them and by 


characterizing their language as dicta (Bf. p. 34). They in 
fact are not distinguishable, but hold squarely and in no 
uncertain terms exactly what we have cited them as 
holding.‘ 


3. Brown-McLaren Manufacturing Company, 34 NLRB 984 
(1941) ; Mahoning Mining Company, 61 NLRB 792 (1945) ; Walter- 
Holm & Company, 87 NLRB 1169 (1949) ; Celanese Corporation of 
America, 95 NLRB 664 (1951); Krantz Wire & Mfg. Co., 91 NURB 
971 (1952). These cases are digested and quoted at pages 25-28 of 
our opening brief. 

4. Contrary to the assertions or implications of the Board’s brief 
(p. 34, n. 18), the employer in Brown-McLaren Mfg. Co. had not 
bargained over the initial contracting of work; in Mahoning Mining 
Co., complaint was made, not only of the employer’s refusal to bar- 
gain with respect to employees of the contractor, but of its conduct 
in entering into the contract without binding the contractor to the 
terms of its union agreement; Walter Holm & Co. involved a deci- 
sion to contract out certain work, not a decision to go out of business 
altogether ; and Celanese Corporation of America involved a charge 
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As for congressional acquiescence, the Board asserts that 
the 1947 legislation did.not “freeze the subjects of manda- 
tory bargaining” so as to preclude’'the Board from-requiring 
bargaining over matters which had not been administra- 
tively determined to be within the scope of mandatory bar- 
gaining prior to 1947 (Bf. p. 37). This answers no argument 
of ours. We do not rely upon a mere absence of prior 
administrative determinations that bargaining was re- 
quired; we rely upon the existence of administrative de- 
terminations, not upon their absence, and upon the fact 
that those determinations were clear and unequivocal hold- 
ings that bargaining was not required. We repeat that 
Congress, by permitting these determinations to stand 
through two general revisions of the Act, acquiesced there- 
in. If it was ever arguable that Congress intended to require 
bargaining over a decision to contract out work, that is not 
arguable now. 

But, argues the Board (Bf. pp. 33-34, 36), it has rendered 
certain other decisions holding contrary to those upon which 
we reply, citing in this connection Timken Roller Bearing 
Co., 70 NLRB 500 (1946), enf. den. 161 F.2d 949; Brown- 
Dunkin Co., 125 NLRB 1379 (Dee. 31, 1959), enf. 287 F.2d 
17, and Fetzer Television Co., 131 NLRB 821 (1961), enf. 
per curiam 299 F.2d 845 (C.A. 6th).° ; 
of refusal to bargain as well as an alleged 8(a) (1) violation. Krantz 
Wire & Mfg. Co. involved a decision to go out of business altogether 
(the business was sold), but we do not see that this is a distinction, 
nor does the Board regard it as one. Thus, the Board held recently 
in reliance upon its Town and Country decision that an employer 


was under a duty to bargain over a decision to sell five of its stores. 
Weingarten Food Center of Tenn.; Inc., 140. NLRB No. 25 (1962). 


5. The Board also cites Stilley Plywood Co., Inc., 94 NLRB 932 
(1951), enf. per curiam; 199 F.2d 319 (CA 4), cert. den. 344 U.S. 
933, but it has no conceivable bearing on the case. The Board found 
that Stilley’s contract with one Holt was a mere subterfuge to defeat 
bargaining, that Holt was not an independent contractor, and that 
his employees were in fact employees of Stilley with whom Stilley 
was obligated to bargain (94 NLRB at 933-934). 
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The only one of the foregoing cases which was decided 
prior to the 1959 revision of the Act was: Timken Roller 
Bearing Co., and it was both preceded and followed by clear 
and explicit decisions, all rendered prior to 1959, that there 
was no duty to bargain over a decision to contract work. 
We have distinguished Timken Roller Bearing Co. in-our 
opening brief. To say that it held contrary to the decisions 
by which it was immediately preceded and followed would 
be to convict the Board of a capricious inconsistency. The 
Board itself, in the years which followed Timken Roller 
Bearing Co., obviously did not view it in the light which 
it now seeks to cast thereon. It was not until Town and 
Country, decided some sixteen years later and after three 
intervening decisions that there was no such duty,® that 
the Board conceived of Timken Roller Bearing as having 
held the contrary. 

Brown-Dunkin Co. and Fetzer Television Co. were both 
decided after the 1959 revision of the Act and, whatever 
they may have held, could not have influenced either the 
congressional understanding of the administrative inter- 
pretation of the Act or the congressional decision to let 
that interpretation stand. The fact. is, however, that they 
did not hold what Counsel cites them for. Brown-Dunkin 
involved a decision to contract out work, not for economic 
reasons, but to defeat the bargaining rights of a newly 
certified union; the employer was held guilty of a refusal 
to bargain for this reason and also because of its “failure 
to afford the Union an opportunity to bargain concerning 


6. See Walter Holm and Company, Celanese Corporation of 
America and Krantz.Wire & Mfg. Co., all supra, note 4, all decided 
after Timken Roller Bearing Co. ‘and all holding that there is no duty 
to bargain over a decision to contract out work or close a plant. Con- 
trary to Counsel’s assertion; the language quoted from the Timken 
case at page 36 of the Board’s brief was not the Board’s language 
but was that of the trial examiner. 
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the employees’ tenure and benefits.” (125 NLRB at 1385- 
1386.)? Fetzer Television, Inc., involved a generalized re- 
fusal to bargain in good faith with a newly certified union; 
the trial examiner regarded the employer’s conduct in as- 
signing certain work to free-lance photographers while 
contract negotiations were in progress as “further” evi- 
dence of a lack of good faith in the conduct of those negotia- 
tions. The Board itself has not heretofore regarded either of 
these decisions as authority for the proposition that there 
is a duty to bargain for a decision to contract out work 
for economic reasons ; neither of them was cited as authority 
for that proposition either in Town and Country, or in the 
instant decision.® 

The Board cites a number of cases as holding that “an 
employer must bargain as to whether an economic layoff is 
to take place” (Bf. p. 46). None of the cases cited so held.° 


7. Itis true that the Court of Appeals, in enforcing the Board’s 
order, used language which apparently assumed the existence of a 
duty to bargain over a decision to contract, but the Board had not 
a nena there was any such duty and the question was not before 

e Court. 


8. Town and Country cited Brown-Dunkin, but only as authority 
for the proposition that an order requiring the resumption of opera- 
tions and the reinstatement of employees is an appropriate remedy 
in a case where employees are discriminatorily discharged by reason 
of a contract entered into for the purpose of defeating unionization. 


9. Inland Steel Co. v. NLRB, 170 F.2d 247 (7th Cir. 1949), cert. 
den. 336 U.S. 960, involved a refusal to bargain over a pension and 
retirement plan. In Vanderbilt Products, Inc. v. NLRB, 297 F.2d 
833 (2d Cir. 1961), the employer had ‘‘conditioned all negotiations 
upon the acceptance of terms which no self-respecting union could 
brook.’’ In NLRB v. Michalik, 201 F.2d 48 (6th Cir. 1952), the em- 
ployer had refused to recognize the union or deal with it as the rep- 
resentative of certain employees for whom it had been certified. In 
NIRB v. Eva-Ray Dress Mfg. Co., Inc., 191 F.2d 850 (5th Cir. 1951), 
the employer had shut down his plant for the purpose of getting rid 
of the union and his unionized employees with the idea that he would 
later obtain non-union employees at lower rates. The other cases cited 
by Counsel all involved generalized refusals to bargain in good faith. 
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The Board also cites a number of cases as holding that an 
employer must bargain as to “whether a plant is to be shut 
down or moved to another location” (Bf. p. 47). Again, none 
of the cases cited so held.”® 

We note the Board’s attempt to read Section 8(d) as if 
it required bargaining over any matter having an “impact” 
upon wages, hours or other conditions of employment (Bf. p. 
39) ; this, of course, is an attempt to read into the statute 
language which it does not contain. None of the cases upon 
which the Board relies reads any such language into the stat- 
ute. Teamsters v. Oliver involved a contractual regulation of 
the over-all amount to be paid an employee and which thus 
dealt immediately and directly with “wages.” Similarly, 
NLRB v. J. H. Allison Co. and NLRB v. Niles-Bement- 
Pond Co. dealt, respectively, with merit wage increases and 
Christmas bonuses, both a part of “wages.” NLRB. v. 
Lehigh Portland Cement Co. dealt with the rentals to be 
paid by employees for company-owned housing, a condition 


10. In NLRB v. Mackneish, 272 F.2d 184 (6th Cir. 1959), the 
Board had rejected that portion of the trial examiner’s report to 
which Counsel’s page reference refers, saying that this is not “‘the 
case imagined by the trial examiner, where an employer rearranges 
his business conduct for economic reasons’’ but rather ‘‘is the case 
of an employer who surreptitiously continues in business at a differ- 
ent location and under an assumed name in order to thwart the 
statutory guarantees and evade his obligations to the union while 
attempting to cloak his unlawful manipulations by various devices 
and stratagems so as to give the false appearance of having gone out 
of business for economic reasons.’” (119 NLRB at 172.) In NLEB 
v. Lewis, 246 F.2d 886 (9th Cir., 1957), an employer moving his plant 
from Los Angeles to Venice was held guilty ‘‘of a refusal to bargain - 
about transferring employees from Los Angeles to Venice.’’ (246 
F.2d at 887.) The case contains no intimation of the existence of any 
duty to bargain over his decision to make the move. Similarly, in 
NLEB v. Treadway, 222 F.2d 719 (CA 5, 1955), the Board had held 
the employers guilty of violating Section 8(a) (5) ‘‘by their failure 
to advise the union of their impending moves to Royse City and to 
Commerce, Texas, and to bargain with respect to tenure of the em- 
ployees affected thereby.” (109 NLRB at 1048; emphasis supplied.) 


ll 
of employment. And United States Pipe and Foundry Co. 
v. NLRB dealt with union demands regarding the periods 
during which bargaining contracts dealing directly with 
wages, hours and conditions of employment were to remain 
in effect. 

We also note and take issue with the Board’s suggestion 
that the identity of the subjects over which an employer 
is required to bargain is a matter which has been committed 
to the Board’s discretion (Bf. p. 48). The Act specifies the 
subjects over which bargaining is required, and we submit 
that it does not empower the Board to require bargaining 
over any subject not so specified. 

As for the decision of the Supreme Court in Order of 
Railroad Telegraphers v. Chicago & Northwestern Railway 
Co., we have discussed that case in our opening brief and 
need add only this: The most that the Board can possibly 
say of the decision is that it construed the Railway Labor 
Act as imposing a duty to bargain over a decision such as 
one to contract out work. If this be assumed to be the mean- 
ing of the Railway Labor Act, the fact remains that the 
administrative and legislative history of the National Labor 
Relations Act does not permit of a like construction. 


Ill. The Board erred in ordering resumption of Fibreboard’s main- 
tenance operations and reinstatement of the individuals form- 
erly employed therein. 

a. The order was punitive rather than remedial. 

We. need do no more than note the Board’s argument 
that Fibreboard’s termination of its maintenance employees 
deprived them of any opportunity to strike in protest (al- 
though not of the opportunity to picket, of which they took 
full advantage), and that they should be reinstated to afford 
them that opportunity. 
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An argument less foolish but no more realistic is the 
Union’s contention that the order is remedial because bar- 
gaining probably would have resulted in an agreement 
which would have permitted Fibreboard to continue with 
its own maintenance work at the reduced labor costs which 
were its objective. It is “more likely than not,” the Union 
asserts, that bargaining would have had this result, for a 
reduction in labor costs was a matter with which the Steel- 
workers “had full ability to deal” (Bf. pp. 33-34). 

The last statement ignores the fact that the Steelworkers 
were only one of five unions representing Fibreboard’s 
maintenance employees. It also ignores the savings to be 
effected through the specialized supervision and flexible 
work force available to a maintenance contractor serving 
a number of establishments. 

Aside from the foregoing, there is absolutely no evidence 
of a likelihood that bargaining (assuming that what oc- 
curred was not bargaining) would have resulted in agree- 
ment; the evidence is all to the contrary. Unions are notori- 
ously reluctant to yield up their “gains”—so reluctant that 
a union may be expected to strike, and to see its strike 
through to a bitter end, rather than agree to a wage decrease 
or to the elimination of favorable terms or conditions of 
employment. The record is devoid of evidence that the Steel- 
workers were exceptional in this respect. They had repeat- 
edly insisted upon wage increases in the face of Fibre- 
board’s warnings that its maintenance costs were too high 
and that their continued increase might force abandonment 
of the maintenance operations. And when faced with the 
conerete prospect of such abandonment, they displayed not 
the slightest interest in exploring the possibility of contin- 
uance of the work at reduced wage rates but took and main- 
tained the position that their existing contract had been 
renewed subject only to an obligation upon the part of 
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Fibreboard to bargain over their proposals for further 
increases. 

It will not do to say, as the Union does, that the Fluor 
contract and Fibreboard’s termination of its own mainte. 
nance employees might have been a consequence of Fibre- 
board’s alleged refusal to bargain and that the question 
therefore should be resolved against the wrongdoer (Bf. 
p. 33). A mere possibility will not fill the shoes of a prob- 
ability established by evidence. To justify the Board’s 
order, there must be substantial evidence that the Fluor 
contract and the termination of Fibreboard’s maintenance 
employees were consequences of the alleged refusal to’ 
bargain—in other words, that bargaining would have pro- 
duced a different result. Consolidated Edison Co. v. NLRB, 
305 U.S. 197 (1938); Carpenters Local 60 v. NLRB, 365 
U.S. 651 (1960). Neither the Board nor the Union has 
pointed to any such evidence. 


b. The Order conflicts with Section 10(c) of the Act. 

The Board’s only answer to Section 10(c) of the Act is to 
cite this Court’s decision in the Kohler case (Local 833, 
U.A.W. v. NERB, 112 App. D.C. 107, 300 F.2d 699) as being 
in some way inconsistent with the proposition that Section 
10(c) forbids compulsory reinstatement of an employee 
terminated for legitimate business reasons. Neither the 
Kohler case nor any other of which we are aware is in any 
way inconsistent with that proposition. 


¢. The Order was an abuse of discretion. 

The Board’s only answer to the cases holding that the 
Board abuses its discretion in ordering reinstatement to 
effectuate a decision holding to be an unfair labor practice 
conduct which was regarded as proper at the time of its 
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occurrence is to assert that Timken Roller Bearing Co. had 
previously held improper the conduct here in question (Bf. 
pp. 68-69). Timken Roller Bearing Co. and its place in the 
scheme of things have already been sufficiently explored 
(p. 8, supra). 


IV. The Board erred in denying Fibreboard's Petition to Reopen the 
Case for Further Evidence. 


The Board continues to assert in one breath that its order 
imposes no “undue burden” on Fibreboard because the 
Emeryville maintenance operations are being carried on 
much as they were before the Fluor contract was let (Bf. 
p- 66), and to defend in the next breath its refusal to receive 
evidence that after the Board’s original decision the entire 
Emeryville operation was greatly changed. 

In answer to our point that Fibreboard should not be 
required to assume the risk of guessing wrong as to the 
meaning of the order as applied to the changed facts, the 
Board merely repeats what it said in its decision about this 
being a matter to be treated in compliance proceedings. 
The Supreme Court has held otherwise. Phelps Dodge 
Corp. v. NLRB, 318 U.S. 177 (1941) ; J. I. Case Company v. 
NLBB, 321 U.S. 332 (1944); NLRB v. Seven-Up Bottling 
Co., 344 U.S. 344 (1953). See also cases cited at page 50 of 
our opening brief. 

With respect to our point that the proferred evidence 
placed in question the factual premise upon which the 
Board’s order of reinstatement was based, the Board’s 
brief is completely silent. 


V.. The Board failed to give the notice which the Act requires. 
The Act permits the Board to modify an order only upon 
“reasonable notice.” It will not do to say that Fibreboard 
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had notice through service upon it*of the petitions for 
reconsideration. This was not notice of the Board’s decision 
to reconsider or of its proposal to modify, nor was it notice 
from the Board. Nor will it do to say (in complete: disre- 
gard of the fact the Board’s procedure culminated in Fibre- 
board’s loss of the case) that Fibreboard was not prej- 
udiced. The requirement of notice plainly is jurisdictional. 
We submit that the Board is empowered to modify only 
after giving notice that it has decided to reconsider and 
after affording a hearing as provided by Section 5 of the 
Administrative Procedure Act. 

We do not complain merely of the Board’s failure to grant 
oral argument. We concede that the Board may dispense 
with oral argument, but we do not concede that it may dis- 
pense altogether with the hearing contemplated by the Act. 
And certainly it cannot dispense with the notice which the 
Act specifically requires. P 


Vi. The Supplemental Decision and Order. should be vacated be- 
cause not rendered with reasonable dispatch. 


The Board does not contend that it proceeded “with rea- 
sonable dispatch,” but argues that its failure to do so is 
not a ground for vacating its order or denying enforcement 
thereof. The cases cited by the Board do not so hold and 
the Administrative Procedure Act does not so provide. The 
Act provides in Section 10(e) that the reviewing court shall 
“hold unlawful and set aside” agency action 0. decisions 
reached “without observance of the procedure required by 
law.” The Act’s purpose of assuring “that no agency shall 
... proceed in dilatory fashion to the injury of the persons 
concerned” (Senate Document No. 248, 79 Cong., 2d Sess., 
1946, p. 264) would be defeated if the only remedy for 
unreasonable delay were a proceeding to compel action 
after the delay has occurred. 
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Furthermore, if this Court should vacate the Board’s 
decision because of the absence of findings, the refusal to 
receive evidence or the failure to give notice, there will 
remain the question whether the case should be remanded 
for further proceedings. The Act requires a negative answer 
to that question. Deering, Milikin, Inc. v. Johnston, 295 F. 
24 856 (4th Cir. 1961). 


PART I 


|. The Union is precluded by the pleadings from contending that 
Fluor was not an independent contractor. 


The Union’s argument regarding discrimination is predi- 
cated upon its contention that Fluor was not an independent 
contractor but was a mere labor broker whose employees 
were in fact employees of Fibreboard. That contention is 
not available to the Union. Paragraph VII of the complaint 
alleged that Fluor was “an independent contractor, supply- 
ing its own employees” (J .A. 6), and that allegation was 
admitted in paragraph V of the answer (J.A. 11). 


Il. The Board did not abuse its discretion in limiting the back pay 
which it ordered. 


Assuming power in the Board to order reinstatement and 
back pay in a case like the present, it certainly was under 
no compulsion to do so but was vested with discretion to 
formulate an order tailored to the peculiarities of the case. 
In the exercise of that discretion it could properly have 
withheld back pay entirely (see cases cited at page 47 of 
our opening brief). It certainly would be an about-face if, 
after 27 years during which the Board has never ordered 
reinstatement with back pay in a refusal-to-bargain case, 
it were now to be held, not merely that the Board is em- 
powered to do so, but that it is required to do so—and, 


17 
further, that the requirement extends even to a period 
preceding the Board’s change of heart as to the legality of 
conduct of the kind in question. 


CONCLUSION 
We respectfully submit that enforcement should be denied 
and the decision vacated. 
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The purpose of this brief is to reply to the arguments 
presented by the National Labor Relations Board with re- 
spect to our contentions (1) that the Board erred in failing 
to find Fibreboard guilty of violating Section 8(a) (3) of 
the Act and (2) that the Board erred in failing to award 
full backpay to all employees who were found by the Board 
to have been unlawfully terminated. We will not reply to 
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the arguments presented by the company, since we believe 
they have been fully answered in the brief filed by the Board. 


I—THE RECORD CLEARLY ESTABLISHES THAT 
THE SOLE PURPOSE AND EFFECT OF FIBRE- 
BOARD’S ACTION WAS TO REPLACE ONE GROUP 
OF EMPLOYEES REPRESENTED BY ONE UNION 
WITH ANOTHER GROUP REPRESENTED BY 
OTHER UNIONS. 

In our opening brief, we argued that it is a violation of 
Section 8(a)(3) for an employer to discharge employees 
because he dislikes the collective bargaining policies of their 
union, and to replace them with others represented by a 
union which the employer regards as more cooperative. We 
pointed out that this is what Fibreboard has done in this 
case, except that instead of hiring its own employees, it has 
obtained the necessary work force through its arrangement 
with Fluor.’ The Board refused to find a violation of Sec- 
tion 8(a) (3) solely on the ground that Fibreboard’s action 


was motivated by “economic” considerations. We urged 
that it was error for it to do so without examining the rec- 
ord to determine whether there was any economic consid- 
eration involved other than the desire to obtain a new work 
force represented by unions willing to work at less costly 
terms and conditions of employment. 


1 The Board misunderstands our argument to mean that Fluor was 
not a bona-fide “independent contractor,” and therefore suggests that 
that issue is not raised in the pleadings (Br. 58-59). The suggestion 
is without merit. The question is not whether Fluor was an inde- 
pendent contractor. The first question is what services Fluor was to 
perform. The second is why did Fibreboard engage Fluor to perform 
those services. The answer to the first question is that Fluor simply 
undertook to supply Fibreboard with a work force. The answer to 
the second is that Fibreboard entered into this arrangement in order 
to obtain a new maintenance force represented by other unions. 

Nor do we question Fluor’s good faith. Its methods of doing busi- 
ness may, in some circumstances, be perfectly legitimate, as where an 
employer who is staffing a new plant decides to use Fluor’s services 
rather than hiring its own maintenance force. It is Fibreboard’s mo- 
tive which is in issue in this case, not Fluor’s. 
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The Board’s attorneys, in their brief to this Court, have 
attempted to remedy this deficiency in the Board’s decision 
by contending that “the present record fails to support the 
Union’s contention that the Company terminated the main- 
tenance employees ‘simply because it found the working 
conditions negotiated by (their) * * * union too costly’ ” 
(Br. 60). 

The Board itself, of course, did not dismiss the 8(a) (3) 
charge because of insufficient evidence, but on the basis of 
an affirmative finding that the reason for Fibreboard’s action 
was economic. Moreover, as we have already demon- 
strated in our original brief, there is an abundance of evi- 
dence on the record that the only purpose and effect of 
Fibreboard’s action was to obtain a new maintenance force 
represented by more cooperative unions. This evidence in- 
cludes the statement of Fibreboard’s own director of in- 
dustrial relations that the work was contracted out because 
the union had failed to cooperate in reducing costs (J.-A. 
85), as well as the fact that Fluor’s proposal stressed the 
advantageous relationship it had with certain unions and 
the fact that under the Fibreboard-Fluor contract Fluor 
simply supplied workers, while Fibreboard continued to bear 
all the costs, all the risks, and all basic managerial respon- 
sibilities (see our original brief, pp. 5-8, 20-22). 

The Board’s only answer to these facts is that there is no 
evidence in the record as to the actual operations of Fluor 
under its contract with Fibreboard, and that in the absence 
of such evidence our argument is “highly speculative.” We 
cannot comprehend how the normal assumption that Fluor 
would operate in the manner that it proposed and agreed 
to operate can be characterized as “speculative.” 

In a feeble attempt to show that Fluor offered Fibreboard 
something more than a work force represented by more co- 
operative unions, the Board’s brief points to Fluor’s ability 
“to supply employees highly skilled in certain jobs just for 
the duration of the Company’s immediate need for their 
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particular services... .” (Bd. Brief, p. 60). “Savings ef- 
fected in this way,” the Board’s attorneys say, “are at- 
tributable to efficient allocations of manpower rather than 
to the wage-cutting techniques feared by the Union” (Bd. 
Brief, p. 60). 

This distinction between reductions in the total wage bill 
achieved through “efficient allocations of manpower” and 
reductions achieved through “wage-cutting” is nonsense— 
as almost all recent experience indicates. The days when 
unions and their members feared only reductions in wages 
and were unconcerned about losses of jobs as a result of 
“efficient allocations of manpower” are gone—if they ever 
existed. One need only note the current railroad dispute 
and the recent strikes of the typographers and the long- 
shoremen. And, of course, the 116-day national steel strike 
in 1959 resulted in large part from the steel companies’ in- 
sistence that a wage increase would be granted only in re- 
tur for contract terms giving management the unilateral 
power to make “efficient allocations of manpower.” See 
U. S. Department of Labor, Collective Bargaining in the 
Basic Steel Industry 302 (1961). Fluor in this case of- 
fered Fibreboard employees who would work in a manner 
(on short notice and for short periods) that would result 
in a saving of total wages. It was able to do so because 
the unions representing Fluor’s employees were willing to 
accept such working conditions. If this is an advantage 
which Fibreboard had not previously enjoyed, it is because 
the Steelworkers union had not permitted it. Thus, the 
Board’s example of a valid “economic” justification for 
Fibreboard’s action is, in fact, just another example of an 
advantage derived from the substitution of one union for 
another. 


In short, we believe that the record not. only supports but 
compels the conclusion that the sole “economic” advantage 
which Fibreboard hoped to gain by having its maintenance 
work done by Fluor employees was that the unions repre- 
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senting those employees would agrec to less costly terms and 
conditions of employment. Since the Board made no find- 
"ing either way on this question, its decision cannot stand un- 
' Jess this Court is prepared to hold, as a matter of law, that 
the bald finding that Fibreboard was motivated by “eco- 
nomic” or “business” considerations is a sufficient answer to 
the 8(a) (3) charge irrespective of what the nature of those 
considerations was. 

The Board itself now seems unwilling to go that far. It 
says in its brief that “where an employer has discriminated 
solely on the basis of union affiliation or activity, not because 
of any antiunion animus, as such, but in order to serve some 
business or economic purpose of his own. .. the Board must 
draw a balance between the employer’s interest in running 
his business and the employees’ right to have concerted 
union activities free from employer interference” (Br. 57). 
Of course, in this case, as the Board’s brief concedes, the 
Board did not even attempt to draw any such balance— 
it ended its inquiry when it determined that Fibreboard 
acted for economic reasons. But in our view, the Board’s 
error is even more fundamental. Discrimination “solely on 
the basis of union affiliation or activity” is unlawful regard- 
less of whether it is motivated by “antiunion animus” or by 
a desire to serve “some business or economic purpose.” In- 
deed, we fail to see any meaning in this distinction, since 
“sntiunion animus” almost always stems from the employ- 
er’s conviction that the union is inimical to his “business or 
economic” interests. 

In short, in order to establish a violation of 8(a) (3), all 
that must be shown is that the employer in fact discrim- 
inated on the basis of union membership. Since that show- 
ing was clearly made in this case, the Board’s decision must 
be reversed. 

One further point. The Board argues that in any event 
the order already entered adequately remedies the com- 
pany’s violation of Section 8(a) (3). This argument re- 
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quires only a brief reply. In the first place, the order does 
not give the affected employees back pay from the date of 
the violation to the date of the Board’s order. Surely the 
Board would not have included this limitation on back pay, 
which we contend is unjustifiable in any event, if the com- 
pany had been found guilty of violating Section 8(a) (3). 
Secondly, the order, as presently written, would not prohibit 
the company from once again entering into its contract with 
Fluor after an impasse in bargaining has been reached. The 
fact that such an impasse in bargaining may be unlikely if 
the company bargains in good faith does not mean that the 
union is not entitled to the usual cease and desist order 
which would make future violations not only unlikely, but 
impossible. 

The Board apparently misunderstands the argument on 
pages 24 and 25 in our original brief, in which we pointed 
out that any economic problems which the company might 
have had could have been solved either through collective 
bargaining or through unilateral action after an impasse 
has been reached in bargaining. We did not mean to sug- 
gest by this that Fibreboard could have validly entered into 
the Fluor contract after a bargaining impasse. To the con- 
trary, we meant that it could have solved its problems by 
some unilateral change in terms and conditions of employ- 
ment of its own employees, rather than replacing them with 
members of other unions. 


Indeed, this is the essence of the difference between the 
Board’s view of this case and our own. We believe that 
an employer who wishes to make changes in the terms and 
conditions of employment must bargain with the union 
about those proposed changes. After bargaining to an im- 
passe, he may make the proposed changes unilaterally, but 
he may not replace the employees with others represented 
by more co-operative unions, or no union at all. Of course, 
if the employees refuse to work under the changed condi- 
tions—i.e. go on strike—the employer may then replace 
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them. But so long as his employees are willing to work, 
they cannot be discharged solely because the employer does 
not like the way in which they exercise their right to bargain 
collectively. 


II—THE BOARD HAS UTTERLY FAILED TO JUSTI- 
FY ITS FAILURE TO AWARD BACK PAY FROM 
THE DATE OF THE COMPANY’S VIOLATION TO 
THE DATE OF THE BOARD’S ORDER. 

The Board’s brief makes only one argument to justify its 
failure to grant full back pay to the employees whom the 
Board found to have been unlawfully terminated. That ar- 
gument is that “the Board’s holding in the Supplemental 
Decision and Order . . . represents a reversal of the position 
taken in its original Decision and Order of 11% years ago.” 
The implication is that the company had a right to rely on 
the Board’s original decision until it was reversed, and 
therefore should not be held liable for back pay for that 
period. 

Even if that argument were sound, it would not justify 
withholding back pay for the period between the violation 
and the date of the first decision of the Board. As the Board 
itself has so well demonstrated in its brief, the case law as 
it stood prior to the first decision in this case afforded the 
company no reasonable basis to assume that contracting- 
out was not a mandatory subject of collective bargaining. 

And even as applied to the period between the first and 
second decisions in this case, the argument is irreconcilable 
with the Board’s own recent decision in A.P.W. Products, 
Inc., 137 N.L.R.B. No. 7, 50 L.R.R.M. 1042 (1963), as 
we pointed out in our original brief. In an effort to dis- 
tinguish A.P.W., the Board stresses the fact that that case 
involved the question of whether a party has the right to 
rely on a favorable decision of a Trial Examiner, as dis- 
tinguished from a decision of the Board. The distinction 
is one without a difference, we submit, since a Board de- 
cision is no more final than a Trial Examiner’s report, once 
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a petition for reconsideration or a petition for review is filed. 

Indeed, one of the grounds relied upon by the Board for 
its decision in A.P.W. was that it had never tolled back pay 
in cases in which a Board decision is reversed on review. 
Surely, if a respondent has no right to rely on a Board de- 
cision which is pending before a court of appeals on review, 
it has no right to rely on one in which a petition for recon- 
sideration has been filed before the Board itself, for the 
Board has power to reconsider its own decision de novo, 
while the court has only fairly limited power to review a 


Board decision. 
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Fibreboard Paper Products Corporation, petitioner in 
Case No. 17,468 and intervener in Case No. 17,275, hereby 
petitions for rehearing of the Court’s decision of July 3, 
1963. A rehearing should be had for the following reasons: 

1. The Court erred in attempting to remedy the Board’s 
failure to state its findings and reasons therefor by supply- 
ing findings and reasons of its own; 

2 The Court erred in holding Fibreboard to have been 
under a duty to bargain; while holding correctly that the 
1947 amendment of the Act incorporated the Board’s deci- 
sions defining the duty to bargain, it failed to give effect to 
those decisions; and 

3. The Court failed to consider, or even mention, four of 
the six points made by Fibreboard’s petition for review. All 
are important not only in disposing properly of the instant 
ease, but also in the future administration of the Act. 

More particularly: 

I. 
THE COURT ERRED IN ATTEMPTING TO REMEDY THE BOARD'S 
FAILURE TO STATE ITS FINDINGS AND REASONS THERE- 


FOR BY SUPPLYING FINDINGS AND REASONS OF ITS 
OWN. 


The Court’s entire answer to our complaint that the 
Board never explored the question whether Fibreboard had 
refused to bargain and never made any finding on that 
question is contained in the following statement at page 5 
of the Court’s opinion: 

“The Board’s opinions indicate that a finding of 
refusal to bargain was made by the Board.” 


The National Labor Relations Act requires that the Board 
“state its findings of fact” (29 U.S.C. § 160(c)), and the 
Administrative Procedure Act requires that the decision 
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' “include a statement of findings and conclusions, as well as 
the reasons or basis therefor” (5 U.S.C. §1007(b)). We 
submit that a mere indication that a finding has been made 
does not satisfy the requirement of a finding; nor does it 
satisfy the requirement of a statement of the reasons or 
basis for the finding. 

While the Supplemental Decision indicates that the recon- 
stituted Board labored under the misapprehension that 
somewhere along the line a refusal to bargain had been 
: found, this was just what we have termed it—a misappre- 
| hension. The only findings ever made on any of the issues 
' were those contained in the Intermediate Report and 
adopted by the Board in its original decision. All were 
favorable to Fibreboard. 

This Court’s opinion that there was a refusal to bargain 
rests on the hypothesis that the Union was not “afforded 
an opportunity to meet management’s legitimate complaints 
that its maintenance was unduly costly” (Op. p. 7). The 
Board had made no such finding. Nor had the Board held 
that the affording of such an opportunity was required. 
“... prior discussion,” the Board had said, “is all that the 
Act contemplates” (J.A. 21). 

If the Board had considered the question whether Fibre- 
board had bargained, and had found thereon, it might very 
well have given weight to the fact (which the Court fails to 
mention) that Fibreboard explained its need for recuced 
costs and offered to entertain a proposal that contracting 
be deferred to give the Union more time to consider and 
discuss the problem. The Board might very well have found 
that the Union was not denied “an opportunity to meet 
management’s legitimate complaints” but was invited to do 
so. And it might very well have found that Fibreboard 
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engaged in the “discussion” which, according to its opinion, 
“is all that the Act contemplates.” 

But whatever the Board might have found if it had con- 
sidered the question, the fact is that it did not consider the 
question and made no finding thereon. In upholding the 
decision upon the ground that the Union was not “afforded 
an opportunity to meet management’s legitimate complaints 
that its maintenance was unduly costly,” this Court did 
exactly that which it recently had disclaimed power to do. 
In Local 833, U.A.W. v. NLRB, 112 App. D.C. 107, 300 F.2d 
699 (1962), cert. den. 370 U.S. 911, this Court held: 

“Ordinarily ‘the grounds upon which an administra- 
tive order must be judged are those upon which the 
record discloses that its action was based,’ Securities & 
Exchange Comm’n v. Chenery Corp., 318 US. 80, 87 
(1943). We could sustain the Board’s order upon a 
ground which it did not consider only if that ground 
were one ‘within the power of ... [an] appellate court 
to formulate.’ Clearly, whether these employees’ mis- 
conduct constituted ‘cause’ for discharge under § 10(c) 
—like the question whether death arose out of and in 
the course of employment under the Longshoremen’s 
and Harbor Workers’ Act—is governed by ‘standards 
[whieh] are not so severable from the experience of 
industry nor of such a nature as to be peculiarly appro- 
priate for independent judicial ascertainment as [a] 
“questions of law.”’ That determination lies within the 


1. The Board might also have given weight to the fact (which the 
Court fails to mention) that the Union felt free to propose arbitration 
as an alternative to contracting, and it might very well have inferred 
that the Union did not regard itself as foreclosed from proposing 
other alternatives as well; it might very well have found that the 
Union’s failure to suggest or propose continuance of the work at re- 
duced wage rates or with reduced manning, or to propose an exten- 
sion of time to permit consideration of the problem, was entirely the 
product of its own intransigence and of its reliance upon the picket- 
ing which it continually threatened to bend Fibreboard to its will. 
See NLRB v. Servette, Inc., 313 F.2d 67, 71 (9th Cir. 1962). 
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special competence of the Board. The Board failed to 


make it and we cannot supply it.” 112 App. D.C. at 113, 
300 F.2d at 705. 


We submit that a mere indication in-the Board’s opinions 
that it had found a refusal to bargain does not fulfill the 
requirement of “a statement of the findings and conclusions 
as well as the reasons or basis therefor” and that this Court 
should not have attempted to remedy the Board’s failure to 
make such a statement by supplying findings, conclusions 
and reasons therefor of its own. 


II. 


THE COURT ERRED IN HOLDING FIBREBOARD TO HAVE BEEN 
UNDER A DUTY TO BARGAIN; WHILE HOLDING COR- 
RECTLY THAT THE 1947 AMENDMENT OF THE ACT INCOR- 
PORATED THE BOARD'S DECISIONS DEFINING THE DUTY 
TO BARGAIN, IT FAILED TO GIVE EFFECT TO THOSE 
DECISIONS. 

The Court does not disagree with our contention that 
Congress, by subjecting the Act to a general revision in 
1947, and to another in 1959, without pertinent change in 
the provisions which control the instant case, adopted the 
administrative interpretation which had been placed there- 
on. On the contrary, the Court recognizes this to be true; 
in this connection, it says of the 1947 revision: 

“Tn framing section 8(d) of the Act, 29 U.S.C. § 158(d), 
Congress was incorporating the decisions of the Board 
and the Courts defining the duty to bargain collec- 
tively.” (Op., p. 7) 


But here, in mid-stream, the Court stops; it does not go 
on to complete its thought with a statement of what those 
decisions had been. 

The fact is that the decisions had been to the effect that 
an employer is under no duty to bargain over a decision 
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“to change his business structure, sell or contract out a 
portion of his operation, or make any like change” Mahoning 
Mining Company, 61 NLRB 792, 803 (1945). Accord: Brown- 
McLaren Manufacturing Company, 34 NLRB 984 (1941). 

Indeed, this continued to be the Board’s interpretation 
of the Act until approximately a year after its original 
decision in the instant case. Walter-Holm & Company, 87 
NLRB 1169, 1172 (1949) ; Celanese Corporation of America, 
95 NLRB 664, 713 (1951); Krantz Wire & Mfg. Co., 97 
NLRB 971, 988 (1952); Fibreboard Paper Products Cor- 
poration, 130 NLRB 1558 (1961). And its interpretation 
had the blessing of the courts. NLRB v. Rapid Bindery, 
Inc., 293 F.2d 170 (2d Cir. 1961) ; Jays Foods, Inc. v. NLRB, 
992 F.2d 317 (7th Cir. 1961), citing with approval the 
Board’s original decision in the instant ease” The current 
issue of the Stanford Law Review puts the matter accu- 
rately when it says: 

“ the Board has held that the underlying decision 
to subcontract is not a mandatory subject of bargain- 
ing, but as in the case of plant removal and discontin- 
uance of a department, some effects of the decision to 
subcontract are mandatory subjects within the scope 
of the act. 

“The Fibreboard case represents an expansion of the 
employer’s statutory duty to bargain to the underlying 
decision to subcontract.” 15 Stanford L. Rev. 732, 735 
(July, 1963). 


2. Illustrative of the fact that the Supplemental Decision was 
a reversal of what the Board and the courts had theretofore re- 
garded as the law are cases such as NLRB v. Houston Chronicle 
Pub. Co., 211 F.2d 848 (5th Cir. 1954); NLRB v. Drennon Food 
Products Co., 272 F.2d 23 (5th Cir. 1959) ; and NLBB v. Lassing, 
984 F.2d 781 (6th Cir. 1960), in which the legality of unilateral 
action in contracting out work or closing a plant was treated by both 
the Board and the courts as depending entirely upon the employer’s 
motive. Neither the Board nor anyone else ever thought of contend- 
ing that bargaining was required. 
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For other comments to the same effect, see 51 Illinois Bar 
Journal 588, 595 (1963); 13 Labor Law Journal 405, 406 
(1962). 

We submit that the prior decisions of the Board and of 
the courts upon the question under review merit considera- 
tion by this Court. Its opinion mentions none of them. 

We further submit that the thought which the Court 
begins but never finishes requires the conclusion that Fibre- 
board was under no duty to bargain. Congress, by its 1947 
amendment of the Act “was incorporating the decisions of 
the Board and the Court defining the duty to bargain col- 
lectively,” and these decisions were to the effect that an 
employer is under no duty to bargain over a decision to 
contract out work. 

Ii. 

THE COURT FAILED TO CONSIDER, OR EVEN MENTION, FOUR 
OF THE SIX POINTS MADE BY FIBREBOARD'S PETITION FOR 
REVIEW. ALL ARE IMPORTANT NOT ONLY IN DISPOSING 
PROPERLY OF THE INSTANT CASE, BUT ALSO IN THE 
FUTURE ADMINISTRATION OF THE ACT. 

The Court’s opinion fails to pass upon or even mention 
four of the six points raised by Fibreboard’s petition for 
review. These four points are as follows: 

1. Assuming the Board’s decision upon the merits to be 
correct, the Board nevertheless acted erroneously and in 
excess of its powers in ordering that Fibreboard resume its 
maintenance operations and reinstate the individuals for- 
merly employed therein. The Board has never heretofore 
ordered reinstatement in a case involving only a refusal to 
bargain; nor has it ever heretofore ordered the resumption 
of operations discontinued for legitimate business reasons. 
The order that Fibreboard resume its former maintenance 
operations and reinstate its former maintenance employees 
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is punitive rather than remedial, for it assumes, without 
justification, that bargaining would have resulted in con- 
tinuance of Fibreboard’s maintenance operations and in 
retention of its maintenance employees. See Consolidated 
Edison Co. v. NLRB, 305 U.S. 197, 238 (1938). Further- 
more, the order violates the Act’s express prohibition of 
compulsory reinstatement of employees terminated for 
cause (29 U.S.C. §160(¢c)); as shown by the legislative 
history, the word “cause” was not used as a mere synonym 
of “misconduct” but embraces any legitimate reason (93 
Cong. Ree. 6518 (1947)). Finally, and particularly in view 
of the fact that the decision operates to apply retroactively 
a change in what had theretofore been regarded as the law, 
the order is an abuse of discretion violative of section 10(e) 
of the Administrative Procedure Act; the hardship imposed 
by the order is all out of proportion to the benefit to be 
derived therefrom. NLRB v. E & B Brewing Company, 276 
F.2d 594 (6th Cir. 1960), cert. den. 366 U.S. 908 (1961) ; 
NLRB v. National Container Corp., 211 F.2d 525 (2d. Cir. 
1954); NLRB v. Guy F. Atkinson Co., 195 F.2d 141 (9th 
Cir. 1952). 

2. The Board should have granted Fibreboard’s petition 
to reopen the evidence to permit proof that subsequent to 
the Board’s original decision and order, Fibreboard perma- 
nently ceased the manufacture of floor covering materials, 
moved its roofing manufacturing operations to a new 
and modern plant in another city, and dismantled the 
installations at Emeryville which had been devoted to these 
operations. These changes involved, of course, a very sub- 
stantial change in the nature and extent of the maintenance 
work to be done at Emeryville. In leaving to compliance 
proceedings the question whether Fibreboard is required to 
resume manufacturing operations which have been discon- 
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tinued or moved to another location, the order improperly 
places Fibreboard in peril of being adjudged in contempt 
for a wrong answer to that question. Phelps Dodge Corp. v. 
NLEB, 313 U.S. 177 (1941); J. I. Case Co. v. NURB, 321 
U.S. 332 (1944) ; NLRB v. Seven-Up Bottling Co., 344 US. 
344 (1953). Furthermore, the order of reinstatement is 
based upon the premise that it will not impose an undue 
hardship because “the maintenance operation is still being 
performed in much the same manner as it was prior to the 
subcontracting arrangement” (J.A. 25). Thus, in denying 
Fibreboard’s petition, the Board denied it an opportunity 
to disprove a factual premise upon which the order is based. 

3. The Board failed to give any notice of intention to 
reconsider its original Decision and Order and failed to 
afford Fibreboard an opportunity to be heard. It thereby 
violated section 10(d) of the National Labor Relations Act, 
which empowers it to modify a prior order only “upon 
reasonable notice” (29 U.S.C. § 160(d)) and which impliedly 
requires that there be an opportunity for hearing (Sims v. 
Greene, 161 F.2d 87 (3d Cir. 1947). It also violated the 
requirements of the Administrative Procedure Act relative 
to hearings (5 U.S.C. § 1004). 

4. The Board, in violation of the Administrative Pro- 
cedure Act, failed to act upon the petitions for reconsidera- 
tion with “reasonable dispatch” (5 U.S.C. § 1005(a)). The 
fact that the Board was equally divided should have meant 
reasonably prompt denial of the petitions. See Shamrock 
Dairy, Inc., 124. NLRB 494, 501-502 (1959) ; aff’d 108 App. 
D.C. 117, 280 F.2d 665 (D.C. Cir. 1960), cert. den. 364 U.S. 
892. If the Board preferred to break the deadlock by refer- 
ring the matter to a panel, this likewise should have been 
done promptly. There can be no justification for the Board’s 
delay of one and one-half years in acting upon the petitions 
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and in issuing its modified order. See Deering Milliken, Inc. 
v. Johnston, 295 F.2d 856 (4th Cir. 1961). 

Each of the foregoing points raises questions which not 
only are of importance in determining what disposition 
should be made of the instant case but also are of great 
importance in the future administration of the Act. The 
questions were presented by Fibreboard’s petition for re- 
view and, we submit, are entitled to consideration by this 
Court. As above stated, the Court’s opinion does not even 
mention them. 

CONCLUSION 

We respectfully submit that for the foregoing reasons, 
the decision of this Court, dated July 3, 1963, should be 
vaeated and a rehearing granted. We further submit that 
for the same reasons, the Court should deny enforcement of 
the Board’s Supplemental Decision of September 14, 1962, 
and should vacate the same. 


Respectfully submitted, 


Marton B. Piant, 

Broseck, PHLEGER & Harrison, 
111 Sutter Street 
San Francisco 4, California 


Attorneys for Petitioner 
and Intervener 
Fibreboard Paper 
Products Corporation. 


Gerarp D. REILLY, 
1120 Tower Building, 
Washington 5, D. C. 


Of Counsel. 
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not for delay. 


Marion B. Pian, 
Broseck, PHLEGER & HARRISON, 


Attorneys for Petitioner 
and Intervener 
Fibreboard Paper 
Products Corporation. 


San Francisco 4, California, 
July 24, 1963. 
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These consolidated cases arose out of a single decision and 
order of the National Labor Relations Board holding that 
Fibreboard Paper Products Corporation had violated Sec- 
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tion 8(a)(5), but not Section 8(a)(3),* of the National 
Labor Relations Act when it unilaterally terminated a group 
of its employees and assigned their work to an outside con- 
tractor without first bargaining with their union. By way of 
relief the Board ordered Fibreboard to reinstate the affected 
employees and to bargain with the Union, but it awarded 
back pay only from the date of the Board’s order, not the 
date of the violation. 

In No. 17,275, the union, which was the charging party 
before the Board, challenged the validity of the Board’s 
failure to find a violation of Section 8(a) (3), and also chal- 
lenged the validity of the Board’s decision to absolve the 
employer of liability for back pay for the displaced em- 
ployees for the period between the date of the violation and 
date of the Board’s order. 

In No. 17,468, Fibreboard challenged the validity of the 
Board’s finding a violation of Section 8(a) (5), and also 
challenged the propriety of reinstatement with back pay as 
relief for that type of violation. The Board cross-petitioned 
for enforcement of its order. 

This Court, on July 3, 1963, rendered its decision affirm- 
ing the Board’s decision on all issues and enforcing the 
Board’s order. In so far as the Court’s decision approves 
the ruling of the Board that there is a statutory duty to bar- 
gain concerning a decision to terminate employees and con- 
tract out their work, that Fibreboard violated that duty in 
this case, and that reinstatement with back pay is the ap- 
propriate remedy, we are in complete agreement and see no 
necessity for rehearing. We believe, however, that rehear- 
ing is appropriate with respect to the question of whether 


1 Section 8(2) (3) makes it an unfair labor practice for an employer 
“by discrimination in regard to hire or tenure of employment or any 
term or condition of employment to encourage or discourage member- 
ship in any labor organization: . . .” 

Section 8(a) (5) makes it an unfair labor practice for an employer 
“to refuse to bargain collectively with the representatives of his em- 
ployees . . .” 
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the Board properly found that Fibreboard had not violated 
Section 8(a) (3), and also with respect to the propriety of 
the Board’s decision to toll back pay from the date of the 
violation to the date of the Board’s order. 

We do not seek rehearing for the purpose of urging this 
Court to reconsider issues which it has already decided. 
Rather, we seek rehearing because we believe that the Court 
neglected to decide certain basic issues which could alter the 
result reached. Thus, with respect to the 8(a) (3) issue, the 
Court affirmed the Board’s decision solely on the ground 
that the record adequately supports the Board’s finding 
that Fibreboard’s action was not motivated by antiunion an- 
imus. We do not intend by this petition to challenge that 
aspect of the Court’s decision, but rather to demonstrate 
that antiunion animus is not essential to an 8(a) (3) viola- 
tion. Similarly, with respect to the tolling of back pay, the 
Court held that the Board has discretion to adjust the back 
pay award to take account of the fact that the Board has re- 
veised its own prior ruling in this case. We do not seek to 
challenge that decision, but rather to point out that it does 
not justify tolling back pay for the entire period between 
the date of the violation and the date of the Board’s final 
decision, but only for the period between the Board’s first 
decision and its final decision. 


L REASONS FOR REHEARING OF THE 8(2) (3) ISSUE 


A. The Decision of This Court Leaves Unresolved a Basic Is- 
sue Raised by the Board’s Failure to Find a Violation of 
Section 8(a)(3). 

The Board’s dismissal of the portion of the complaint al- 
leging a violation of Section 8(a) (3) was based solely on 
its finding that Fibreboard’s action was based on economic 
or business considerations, rather than antiunion animus. 
In urging reversal of this portion of the Board’s decision, 
the union has presented essentially two arguments: first, 
that on the facts of this case the normal distinction between 
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economic motivation and antiunion motivation is meaning- 
less, and second, that in any event a finding of antiunion 
animus is not essential to an 8(a) (3) violation, and the 
Board therefore erred in dismissing the 8(a) (3) charge 
solely on the ground that no antiunion animus exi 

This Court has now held that there is adequate support 
in the record for the Board’s finding of no antiunion animus, 
and on that basis alone has affirmed the Board’s decision 
that Fibreboard did not violate Section 8(a) (3). Nowhere 
in the Court’s opinion is there any discussion as to whether 
the finding of ‘no antiunion animus, assuming it is supported 
by the record, is a sufficient basis for dismissal of the 
8(a) (3) portion of the complaint. Since that is one of the 
central issues in the case, and since the Court’s opinion 
leaves it entirely unresolved, we respectfully request ‘re- 
hearing. 

It may be useful at this point to review the facts which 
are relevant to this issue, in order to show precisely how the 
issue arises in this case. As the Court’s opinion indicates, 
Fibreboard terminated all of the employees in the bargain- 
ing unit represented by the union and entered into an ar- 
rangement with an independent contractor, Fluor Mainte- 
nance, Inc., under which the employees of Fluor performed 
the work previously performed by Fibreboard’s own em- 
ployees. According to the testimony of a member of Fibre- 
board’s management, the company took this action because 
it had felt for some time that the cost of performing the 
work with its own employees was excessive, and because the 
_ union had not cooperated with management, as other un- 
“Gons had done, “to bring about an economical and efficient 

operation.” (J.A. 85) Through its arrangement with 
Fluor, the company anticipated a substantial saving in costs 
(J.A. 131). 

The nature of the arrangement between Fibreboard and 
Fluor is as follows. Fluor undertook one basic obligation: 
to “furnish all labor, supervision and office help required” 


5 


for the. performance of the work formerly performed by 
Fibreboard employees. (J-A. 160). Fibreboard agreed that 
it would ordinarily purchase all of the tools, supplies, and 
equipment needed by Fluor (J.A. 160), and agreed to re- 
imburse all of Fluor’s costs, including wages, fringe bene- 
fits, payroll taxes, travel and subsistence expenses, utilities, 
telephone, telegraph, stationery, Workmen’s Compensation 
insurance, permits, licenses, fees, etc. (J-A. 161-162) Fluor 
agreed that its personnel would work entirely under the di- 
rection of Fibreboard’s management (J-A. 141, 145), and 
agreed that its selection of supervisors would be subject to 
Fibreboard’s approval (J-A. 140). 

In addition to reimbursing all of Fluor’s costs, Fibreboard 
agreed to pay a fee of $2,250 per month ($27,000 per year) 
for Fluor’s services (J-A. 161-62). ‘The contract was ter- 
minable by Fibreboard on sixty days’ notice (J-A. 160). 

Since the net effect of the entire transaction was to re-. 
place one group:of employees with another, with Fibreboard 
continuing to bear all the risks, all the costs, and alll the basic 
managerial responsibilities, how did it result in lower costs? 

The explanation can be found in Fluor’s formal proposal 
to Fibreboard, which included a sample of the type of labor 
contract which it had negotiated elsewhere (with unions 
other than’ the one which represented Fibreboard’s em- 
ployees), and which Fluor anticipated it could obtain for 
Fibreboard as well. The advantages of this type of labor 
agreement were described by Fluor as follows: 


“This type of labor contract makes available the 
skilled craftsmen who are familiar with maintenance 
and construction work but eliminates many of the labor 
problems encountered when ‘owners perform mainte- 
nance with their own crews or with subcontractors who 
use Building Trades working conditions. Examples of 
benefits in this type of proposed contract are: 

“Elimination of most of the fringe-benefits, such 
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as travel time, subsistence, vacation pay, sick leave, 
termination pay, paid holidays, etc. 

“We retain the right of complete selection and de- 
termination of a craftsman’s ability and production. 

“Right to terminate employees or reduce work 
forces at any time. 

“Mixed crew assignments with considerable juris- 
dictive assignment latitude. 

“Elimination of any work quota or work slow- 
down methods. 

“Maximum utilization of man-hour savings, tools 
or equipment. 

“Right to enforce high rates of production from all 
maintenance employees” (J-A. 146-47). 


Fluor also stated that “labor has assured us of a coopera- 
tive endeavor that will give us greater production through 
our labor forces which will result in giving Fibreboard a 
lower cost on their maintenance work” (J.A. 147). 

It is thus perfectly apparent from this record—and the 
Board has not found otherwise—that Fibreboard termi- 
nated its employees and assigned their work to Fluor be- 
cause the union representing the Fibreboard employees 
insisted on maintaining high terms and conditions of em- 
ployment, while the unions representing Fluor’s employees 
were more “cooperative.” In that sense, Fibreboard’s ac- 
tion was discriminatory. But Fibreboard says that. it 
did not take this action to discriminate against one un- 
ion or in favor of another, but rather because in the ex- 
ercise of its business judgment it felt that its costs were too 
high and this was a way of lowering them. The question 
which is thus presented—and which neither the Board nor 
this Court has yet decided—is whether that explanation, 
which the Board and this Court have accepted (and which, 
for purposes of this petition for rehearing, we also accept), 
is an absolute defense. 
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B. The Supreme Court Has Recently Reaffirmed the Principle 
That Antiunion Animus Is Not Essential to an 8( ‘a)(3) Vio- 
lation. : 

The recent decision of the Supreme Court in NLRB v. 
Erie Resistor Corp., 373 U.S. 221 (1963) has removed 
whatever doubt might previously have existed that em- 
ployer conduct which is in fact discriminatory but which 
is not motivated by antiunion animus can be a violation of 
Section 8(a) (3). That decision was rendered after the 
argument in the present case, but it was brought to this 
Court’s attention by motion prior to the issuance of the 
Court’s decision. 

The specific question presented in Ere Resistor was 
whether the employer violated Section 8(a) (3) when he 
granted employees. who were willing to work during an eco- 
nomic strike 20 years of artificial “superseniority,” the ef- 
fect of which was to assure that in future layoffs and recalls, 
they would have preference over other employees who 
had refused to work during the strike. The Board found 
that the employer was not motivated by any desire to in- 
jure the union or the strikers; his purpose was simply to 
obtain workers to run his plant. Nevertheless, the Board 
held that since the employer had discriminated on the basis 
of the employees’ union activities, and since the effect of 
the discrimination was necessarily to discourage such union 
activities, the employer had violated Section 8(a) (3). 132 
N.L.RB. 621 (1961). 

The Third Circuit reversed the Board, holding that anti- 
union motivation is an essential ingredient of an 8(a) (3) 
violation: 


“An employer in the ordinary management of his 
affairs may be required to make business decisions dis- 
criminatory in their probable consequences. Such dis- 
crimination is not in and of itself legal. The discrim- 
ination proscribed by Section 8(a) (3) as an unfair 
labor practice is that which is motivated by a desire 
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‘to encourage or discourage membership in any labor 
organization.’ ” 303 F. 2d 359, 361-62. 


The Supreme Court reversed the Third Circuit and sus- 
tained the Board, on the ground that “the Court of Appeals 
erred in holding that, in the absence of a specific illegal in- 
tent, a legitimate business purpose is always a defense to an 
unfair labor practice charge.” 

The crux of the Court’s opinion is contained in the fol- 
lowing two paragraphs: 


“Though the intent necessary for an unfair labor 
practice may be shown in different ways, proving it in 
one manner may ‘have far different weight and far 
different consequences than proving it in another. When 
specific evidence of a subjective intent to discriminate 
or to encourage or discourage union membership is 
shown, and found, many otherwise innocent or am- 
biguous actions which are normally incident to the 
conduct of a business may, without more, be converted 
into unfair labor practices. Labor Board v. Jones & 
Laughlin Steel Corp., 301 U.S. 1, 46 (discharging em- 
ployees) ; Associated Press v. Labor Board, 301 US. 
103, 132 (discharging employees) ; Phelps Dodge Corp. 
v. Labor Board, 313 U.S. 177 (hirmg employees). 
Compare Labor Board v. Brown-Dunkin Co., 287 F. 
2d 17, with Labor Board v. Houston Chronicle Publish- 
ing Co., 211 F. 2d 848 (subcontracting union work) ; 
and Fiss Corp., 43 N-L.R-B. 125, with Jacob H. Klotz, 
13 N.L.R.B. 746 (movement of plant to another town). 
Such proof itself is normally sufficient to destroy the 
employer’s claim of a legitimate business purpose, if 
one is made, and. provides strong support to a finding 
that there is interference with union rights or that un- 
ion membership will be discouraged. Conduct which 
on its face appears to serve legitimate business ends in 
these cases is wholly impeached by the showing of an 
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“tent to encroach upon protected rights! The em- 
“‘ployer’s claim of legitimacy is totally dispelled. © 
The outcome may well be the same when ‘intent is 
founded upon the inherently discriminatory ‘or ‘de- 
structive nature of the conduct itself. "The employer 
in such ¢ases must’ be held to intend the very ‘conse- 
"quences which foreseeably and inescapably flow from 
‘his’ actions and if he fails to explain away, ‘to justify 
or to characterize his’ actions as something different 
than they appear on their face, an unfair labor prac- 
’ ‘tice charge is made out. Radio ‘O fficers v. Labor Board, 
supra.’ But, as often happens, the employer may coun- 
ter by'claiming that his actions were taken in the pur- 
suit of legitimate business ends and that his dominant 
purpose was not to discriminate or to invade union 
rights but to'accomplish business objectives acceptable 
under the Act. Nevertheless, his conduct does speak 
for itself—it is discriminatory and it does. discourage 
union membership and whatever the claimed overrid- 
ing justification may be, it carries with it unavoidable 
consequences which the employer not only foresaw, but 
which he must have intended. As is not uncommon in 
human. experience, such situations present 2 complex 
of motives and preferring one motive to another is in 
reality the far more delicate task, reflected in part mn 
decisions of this Court, of weighing the interests of em- 
ployees in concerted activity against the interest of the 
_ employer in operating his business in a particular man- 
ner and of balancing in the light of the Act and its 
policy the intended consequences upon employee rights 
against the business ends to be served by the employer’s 
conduct.” 373 U.S. at 227-29 (footnotes omitted). 
The Supreme Court thus has clearly held that in a case 
which. alleges a violation of Section 8(a).(3),' the question 
of whether the employer was motivated by, antiunion’ ani- 
mus maybe the: first question to be decided,-but it is-not 
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the only question to be decided. If there is no antiunion 
animus, but the action complained of nevertheless did in 
fact discriminate against employees on the basis of their 
union membership or activities, then it is necessary for the 
Board to balance “the interests of employees in concerted 
activity against the interest of the employer in operating 
his business in a particular manner.” 

In this case, the Board decided only the first question: 
whether there was antiunion animus. This Court has now 
found, contrary to our view, that the Board’s decision on 
that question is adequately supported by the record. Neither 
the Board nor this Court, however, has answered the sec- 
ond question which the Supreme Court has now clearly 
said must be answered: whether, conduct which is moti- 
vated by business considerations, rather than economic con- 
siderations, is nevertheless violative of 8(a) (3). 


C. The Erie Resistor Decision Requires at the Very Least 

That the Court Remand This Case to the Board. 

The problem presented in this case is essentially the same 
as the problem presented in Erie, although it arises in a 
guite different factual setting. In Erie, the employer’s ac- 
tion discriminated against employees who chose to continue 
striking, and in favor of those who continued to work. In 
the present case, the employer’s action discriminated against 
workers represented by one union, which had followed one 
collective bargaining policy, and in favor of those repre- 
sented by other unions which followed other collective bar- 
gaining policies. In both cases, the effect of the discrim- 
ination was to discourage concerted activities of the sort 
which the Act is intended to protect. But in both cases, 
the employer claimed, and the Board found, that there 
was no intent to interfere with the statutory rights of the 
employees. 

In Erie, however, the Board concluded that the effect 
of the employer’s action on employee rights, whether con- 
sciously intended or not, was so devastating and so contrary 


11 


to the policies of the Act that the action must be held to 
violate Section 8(a) (3). In the present case, on the other 
hand, the Board simply ended its inquiry when it deter- 
mined that Fibreboard did not have any specific illegal 
intent. 

Had the Board in this case attempted to “balance” the 
interests which it balanced in Erie, and which the Supreme 
Court has held it must balance in cases of this kind, it might 
well have concluded that Fibreboard’s action, also, was so 
destructive of the purposes of the Act that it violated Sec- 
tion 8(a) (3) despite the absence of antiunion animus. 

After all, as we pointed out in our brief, the Act provides 
a procedure for resolving labor cost problems—a procedure 
called collective bargaining. Contrary to popular belief, 
unions are rarely so shortsighted as to refuse to try to ac- 
commodate an employer who can demonstrate that he has 
a real economic problem. “Claims for increased wages 
have sometimes been abandoned because of an employer’s 
unsatisfactory business condition ; employees have even voted 
to accept wage decreases because of such conditions.” 
NLRB v. Truitt Mfg. Co. 351 U.S. 149, 152 (1956). And 
if the employer is totally unable to work out a satisfactory 
solution through collective bargaining, the authorities ap- 
pear to say that he is then free to make unilateral changes 
in the terms and conditions of employment. See NLRB v. 
United Brass Works, 287 F. 2d 689, 697-98 (4th Cir. 1961) ; 
NLRB v. Andrew Jergens Co., 175 F. 2d 130, 136 (9th Cir. 
1949). Thus, the Act provides a means by which Fibre- 
board could have solved its problems without discharging 
its employees and replacing them with others represented 
by other unions. 

Admittedly, the collective bargaining approach may be 
less convenient to the employer. It may lead to a strike, 
and the ultimate agreement reached may not give the em- 
ployer all the relief he wants. But the basic purpose. of the 
statute is to give recognition: to the interest-of both employ- 
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ers and employees, and that purpose is utterly frustrated if 
an employer who dislikes the policies of the union repre- 
senting his employees can simply work out an arrangement 
by which he obtains another work force represented by a 
union more to his liking, or by no union at all. 

_In a number of recent cases, the Board has found a viola- 
tion of 8(a) (3) where an employer faced with an economic 
problem relating to labor costs has attempted to solve it by 
eliminating the employees involved, rather than by attempt- 
ing to work the problem out through collective bargaining. 
Edmund A. Gray Co., 142 N.L.R.B. No. 70, 53 L.R.R.M. 
1110. (1963) (employer discharged all female employees 
when union demanded that they receive the same wages as 
men) ; MV Liberator, 136 N.L.R.B. 13 (1962) (shipowners 
discharged their crews when union refused to agree to lower 
wages to meet lower prices, and hired new crews represented 
by other union willing to agree to employer proposals) ; 
Weyerhaueser Co., 134 N.L.R.B. 1371 (1961). (company 
merged bargaining units to avoid organization of one unit 
by a union whose economic demands it felt unable to meet). 

Perhaps the case which is most closely analogous to the 
present one is NLRB v. Glueck Brewing Co., 144 F. 2d 847 

(8th Cir. 1944), which the Supreme Court cited with ap- 
proval in Erie, 373 U.S. at 229 n. 8. In that case, the em- 
ployer, a brewery company, did its own delivery work with 
its own trucks. The drivers were represented by the Brew- 
ery Workers Union. The Teamsters Union began to try to 
organize these drivers, and in the process used economic 
force which put extreme pressure and caused substantial 
economic injury to the employer. To solve this problem, 
the employer sold his trucks to an independent trucking 
company, whose employees were represented. by the Team- 
sters, and then subcontracted to that company all of its 
delivery work. 

Both the Board and the Court of Appeals found that the 
employer was not motivated by any desire to favor one un- 
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ion over another, but simply to solve a very serious economic 
problem. Nevertheless, the effect of the employer's action 
was clearly discriminatory, as the employer of course well 
knew:: This discriminatory effect was held, both by the 
Board and the Court, to be-a sufficient basis for finding a vi- 
olation of Section 8(a) (3). 

On the basis of these precedents, we believe that if the 
Board had in fact applied the proper balancing test it could 
only have concluded that Fibreboard’s action violated 
8(a)(3). Accordingly, we believe it would be appropriate 
for this Court simply to reverse the Board, and render an 
‘order providing the normal 8(a) (3) remedies. If, how- 
ever, the Court believes that the Board could properly have 
decided the case either way, then the Court should remand 
the case to the Board for resolution. 

In any event, since the Board dismissed the 8(a) (3) 
charge solely on the basis of its finding of no antiunion 
animus, and since the absence of antiunion animus is not an 


absolute defense to an 8(a) (3). charge, this Court: camnot 
affirm the Board’s present decision without flying in the 
face of Erie Resistor and the other cases cited above. 


II. NEITHER THE BOARD NOR THIS COURT HAS 
GIVEN ANY REASON FOR TOLLING BACK PAY 
FOR THE PERIOD BETWEEN THE VIOLATION 
AND THE BOARD’S FIRST DECISION IN THIS 
CASE. 

The Board held in this case that reinstatement with back 
pay was the appropriate remedy for Fibreboard’s violation 
of Section 8(a) (5). It also held, however, that “in the 
special circumstances of this case” it would deny back pay 
for the entire period prior to its supplemental decision and 
order. Its sole explanation for so doing was that “the Board, 
upon re-examination of the relevant legal principles, has. 
reversed its own prior determination that Respondent had 
not by its conduct violated the Act.” (J.A. 26, n. 21) 

We have argued in this Court that it was improper for 
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the Board to toll back pay for any period, on the ground 
that its reason for doing so is simply inadequate. This Court 
has now held, however, that the Board has discretion to 
toll back pay for the reason on which it relied. For purposes 
of this petition for rehearing, we accept that decision. 


Nevertheless, we ask rehearing on this issue because the 
reason which the Board gave—and which this Court has 
held to be acceptable—simply does not relate to the period 
prior to the Board’s first decision in this case. 


If the fact that the Board issues a supplemental decision 
finding a violation, after originally finding no violation, is 
a ground for tolling back pay at all, it is obviously a ground 
for tolling back pay only for the period between the first 
and the second decision. 


The Board’s decision clearly indicates that ordinarily it 
will award full back pay in cases of this kind. Thus, if the 
Board’s supplemental decision had in fact been its first de- 
cision in this case, it presumably would have awarded full 
back pay. By tolling back pay between the first decision 
and the supplemental decision, the Board would put Fibre- 
board in precisely the same position that it would have been 
in had the Board found the violation in the first decision. 
By tolling back pay between the date of the violation and 
the date of the first decision, the Board gives the wrongdoer 
a windfall, at the expense of the injured employees. 


This court has correctly held that the Board has broad 
discretion in fashioning remedies to effectuate the purposes 
of the Act. Perhaps this discretion might even be so broad 
as to permit the Board to toll back pay for the entire period 
if it had given any reason for doing so. But the reason that 
it gave justifies, at most, only the tolling of back pay for the 
period between the first decision and the supplemental de- 
cision Thus, at the very least, this question also must be re- 
manded to the Board for further consideration. 
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CONCLUSION 


For the reasons stated, we ask that this Court revise its 
decision in No. 17,275 as indicated, either on rehearing or 
rehearing en banc. 


Respectfully submitted 


Dav E. FELLER 
Exruiotr BreDHOFF 
Jerry D. ANKER 
MicHaet H. GorresMAN 


1001 Connecticut Avenue, N. W. 
Washington, D. C. 20036 


Jay Darwin 
Darwin, RosENTHAL & LEFF 
68 Post Street 
San Francisco, California 
Attorneys for Petitioners in No. 17,275 
and Intervenors in No. 17,468. 


July 31, 1963 


